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AUTHORIZING ROYALTIES FOR MUSICAL COMPOSI- 
TIONS ON COIN-OPERATED MACHINES 


WEDNESDAY, JUNE 10, 1959 


House or REPRESENTATIVES, 
SuBCOMMITTEE No. 3 OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 
The subcommittee met, ~— int to call, at 10:40 a.m., in room 346, 
Old House Office Building, Edwin E. Willis (chairman of the sub- 


committee) presiding. 
Present: Representatives Willis, Brooks, Tuck, Libonati, Cramer, 


and Lindsay. 

Also present : Representative Celler and Cyril F. Brickfield, counsel. 

Mr. Wiis. ‘The subcommittee will please come to order. 

We take up this morning the bill H.R. 5921, introduced by the chair- 
man of the full Committee on the Judiciary, Mr. Celler of New York, 
who over the years has taken an outstanding part in connection w ith 
legislation to require operators of coin-operated machines to pay 
royalty fees for the use of the musical property of composers, authors, 
and copyright owners. 

(The bill referred to follows:) 


[H.R. 5921, 86th Cong., Ist sess.] 


A BILL To require juke box operators to pay royalty fees for the use of the musical 
property of composers, authors, and copyright owners 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the third paragraph of section 1(e) of 
title 17, United States Code, is amended to read as follows: 

“The reproduction or rendition of a copyrighted musical composition publicly 
by or upon a coin-operated machine shall be deemed to be a public performance 
for profit, and the operator of any such machine shall be liable for any infringe- 
ment of any such musical composition occurring through the use of such machine. 
As used in this paragraph, the term ‘operator’ means any individual, partnership, 
association, or corporation exercising ownership or primary control over any 
such machine or having primary responsibility for the selection of the place at 
which such machine is operated, but does not include the proprietor of such place 
unless such proprietor owns or exercises primary control over such machine or 
has exclusive control over its placement for operation”. 

Sec. 2. The amendment made by this Act shall take effect three months after 


+ 


the enactment of this Act. 
Mr. Wiis. We are delighted to have you, Mr. Chairman, as our 
first witness this morning. 


STATEMENT OF HON. EMANUEL CELLER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Cetier. Mr, Chairman and members of this distinguished 
subcommittee, I appear this morning as, shall I say, a private citizen 
1 
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who has long been interested in the musical arts as a musician, an 
opera devotee, and student, and as a champion of the right due al] 
creators of American music, both serious and popular. 

Your subcommittee, which deals with copyrights, patents, and 
trademarks, is, of course, concerned with the technical aspects of 
copyright legislation. Beyond this, your subcommittee has the 
solemn duty of guarding the intellectual property of composers and 
authors, and of m: aking sure that as our civilization grows more com- 
plex , American creative talent will continue to be encouraged by re- 
ceiving a just reward for the commercial exploitation of its works in 
the marketplace. 

In framing the Constitution, the Founding Fathers made provision 
for reserving to authors and inventors exclusive right over a term of 
years to the works which they create. In the case of literary and 
musical works, this right extends for a period of 56 years maximum— 
less than the Biblical span of a man’s life. Hence, the creator of a 
beloved and widely popular work often finds that even during his own 
lifetime his creations fall into the public domain, and that while others 
continue to profit from the commercial exploitation of his brain chil- 
dren, the author or composer himself is barred from doing so. Be- 
cause of this short life of the copyright, it behooves creators of copy- 
righted works to guard their rights with care. 

As each new mass communications medium arose in turn—the 
phonograph record, radio, television, and the rest—the provisions of 
our copyright law have been interpreted by Congress and the courts 
to embrace these new means of exploitation. As our civilization de- 
veloped, and with it, increased mechanization of the communicating 
arts, the rights of creators continued to be protected by our Consti- 
tution and the laws which stem from it. As soon as the phonograph, 

radio, and television industries became profitable for their entre- 
preneurs, these industries were required to pay to the creators of 
intellectual property reasonable fees for commercial use of such 
property. 

The single exception was a tiny industry which in 1909 centered 
around pi: vyer pianos and hand-cranked, spring-operated phono- 
graphs. T he manufacturers of coin-operated phonographs and player 
pianos in 1909 asked the Congress for an exemption whenever they 
performed copyrighted music for profit in such public places as 
were then known as penny arcades, where no admission fee was 
charged. With the concurrence of music publishers, Congress granted 
a sole exemption from the requirement to pay for public performance 
to coin- oper rated music machines. 

In 1930, with the rise of the electronics industry, the modern juke- 
box—or electronic coin-operated phonogr aph—made its appearance. 
Unfortunately, the clause in the Copyright Act of 1909 which was 
intended to apply to player pianos and phonographs of ancient vintage 
continues to be applied to the modern jukebox. Tod: ay, the jukebox 
industry takes millions of dollars from the public in nickels, dimes, 
and quarters. Yet, by virtue of the antiquated 1909 exemption for 
hand-wound phonogr: aphs and player pianos, this sizable industry— 
alone among all commercial users of music—pays no per formance—I 
emphasize performance e—royalty for what everybody agrees is clearly 
a public and profitable per formance of copyrighted music. The irony 





ee eat 


— 





Oo 


MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 3 


of the situation is underscored by the fact that if a phonograph in a 

ublic place has no coin slot, the composer has the right to collect 
Sor the rendition of his music publicly by that phonogrs :ph. If, how- 
ever, a coin slot is installed, and the public must put coins in the 
slot for the privilege of listening to the music, then the composer 
is not entitled to receive any compensation whatsoever. 

There are numbers of these cases where there are phonographs with 
no coin slots which are used for background music. I have seen them 
and heard them myself. 

H.R. 5921, which I recently introduced, is a bill to put a stop to 
the—as I call it—legalized piracy of music by jukeboxes. The bill 
would require jukebox operators to pay to the composer or other copy- 
right owner royalties for the use of his musical property, from which 
the operators derive substantial profits. My bill would free the loca- 
tion owner—that is, the proprietor of the tavern, grill, restaurant, or 
other public place in which the jukebox is operated—from any liabil- 
ity for copyright infringement, unless such location owner himself 
owns and operates the jukebox. 

Quite naturally the jukebox operators desire to go on profiting 
from an antiquated law which allows them to use copyrighte »d music 
without having to pay anything for its performance. In the past 
as well as quite recently, they have attempted to throw dust in the 
eyes of Congress by raising false or extraneous issues in order to 
divert the attention of our lawmakers from the fact that other people’s 
property is being used by them without the owners’ permission and 
without compensation. 

One of the grains of dust which they throw in our eyes is to Iabel 
H.R. 5921, as they have labeled similar measures in the past, an 
ASCAP bill, ASCAP being the name of the American Society of 
Composers, Authors, and Publishers. Opponents of this legislation 
then do their best to blacken the reputation of ASCAP, hoping that 
by so doing they will obscure the purposes of the legislation. 

I am re ‘minded of what was told me many years ago by one of the 
shrewd, cunning, practicing lawyers in Brooklyn, from whence I hail. 
He said, “If you have got a bad case on the law, attack the facts. If 
you have a bad case on the facts, attack the law. If you have a bad 
case on the law and the facts, then attack the judge.” 

This is what they are doing, attacking ASCAP, although ASCAP 
is not really a judge. 

H.R. 5921 is not an ASCAP bill. True, such legislation has long 
been supported by ASCAP; but it is also supported by the American 
Bar Association, the American Patent Law a iation, the Associa- 
tion of the Bar of the City of New York, the California Bar Asso- 
ciation, the Federal Bar Association of New York, New Jersey, and 
Connecticut, and numerous other State and local bar associations. It 
is supported by other performing rights organizations, like the 
Broadcast Music, Inc. and the SESAC;; that is, the Society of Euro- 
pean Songwriters, Authors, and Composers. It is supported by the 
General Federation of Women’s Clubs and other organiz itions. 
Such legislation also has the approval of the executive agence ies con- 
cerned—the Library of Congress, the Register of ¢ ‘opyrights, and the 
U.S. Department of State. 

I will read to you a communication addressed to the then chairman 
of the Committee of the Judiciary in the Senate by the then Assistant 
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Secretary of State, Thruston B. Morton, now Senator from the State 
of Kentucky, and incidentally the Republic an national chairman 
also. The letter is dated Washington, January 4, 1956. There are 
later letters of a similar import from the Department of State. 


Deak SENATOR KILGORE: Reference is made to your letter of December 6, 
1955, inviting the Department's comments on S. 590, relating to the rendition 
of musical compositions on coin-operated machines, and to the Department's 
interim reply of December 9, 1955. 

As stated in your ert the Department, by letter dated October 19, 1951, 
commented upon H.R. 5473, 82d Congress, 1st session, a bill dealing with the 
same subject. The Department's views on §S. 590 are basically the same as 
those expressed with respect to H.R. 5473. The principal effect of S. 590, as 
was the case with H.R. 5473, is domestic in character, and to this extent is of 
no direct concern to the Department. However, the change in the copyright 
law proposed in the bill would also serve to remove an inequity in our law 
which has been a source of irritation in our international copyright relations. 
The provision in our present law exempting the rendition of musical compo 
sitions in coin-operated machines from the payment of royalty fees deprives 
the copyright owner of an important source of remuneration and there are 
indications that the exemption continues to receive the criticism of copyright 
circles and authors groups in foreign countries. 

The Universal Copyright Convention, ratified by the United States on De- 
cember 5, 1954, came into force in September 1955, and promises to become a 
major instrument in the betterment of international copyright relations. Al- 
though the Universal Copyright Convention does not place a specifie obligation 
upon the United States with respect to the performance of music on coin- 
operated machines, the amendment of our law proposed in 8S, 590 would repre 
sent a move in the direction of more adequate and effective protection of the 
rights of authors as contemplated by the convention, and might encourage other 
nations to participate with the United States in this new multilateral instru- 
ment in the field of copyright. 

The Department has been informed by the Bureau of the Budget that there 
is no objection to the submission of this report. 

Sincerely yours, 
THRUSTON B. Morton, 
issistant Secretary 
(For the Secretary of State). 

H.R. 5921 might with equal justice be called a BMI bill or a bar 
association bill or a women’s club bill as well as an ASCAP bill. 

Mr. Chairman, I am not here to defend ASCAP, which is well 
able to defend itself. The distinguished founders of what is famil- 
iarly known as ASCAP—the American Society of Composers, 
Authors, and Publishers—were such men as Victor Herbert and John 
Philip Sousa. These men took the lead in forming in our country 
a group parallel to other such performing right societies as already 
existed in Great Britain and France, and which today guard the 
rights of composers and authors in every civilized country of the 
world. 

It is interesting to note, Mr. Chairman and members of the commit- 
tee, that the counterpart of ASCAP or BMI in Britain is called the 
“British Performers Rights Society”. Incidentally, the jukeboxes 
there, when they offer for public approval and approbation in public 
the songs of the British composers and lyricists, must pay roy: alties. 
Simil: arly, in France there is a “Societe de Editeurs et C omposeurs x 
That organization, likewise, has been set up and exacts a toll from 
the jukeboxes. 

So we have Great Britain and France doing something which 
should be done by this country. 

Since the death of Herbert and Sousa, the destinies of ASCAP 
have been guided by such eminent citizens as the late Gene Buck; the 
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distinguished commentator and composer Deems Taylor, whose opera 

“The King’s Henchmen” I was very happy to see at its first perform- 
ance at the Metropolitan Opera and here, too; the late Fred Ahlert; 

the dean of American librettists Otto A. Harbach, with those work 
you all are familiar; by Stanley Adams and Paul Cunningham; and 
such others as Irving Berlin, Richard Rogers, and Oscar Hammer- 
stein, Dr. Douglas Moore of Columbia U niversity, Dr. Howard Han- 
son of the Eastman School of Music, Morton Gould, the late George 
Gershwin, the late Jerome Kerns, and many more. 

Among the well-known serious composers who are proud to belong 
to ASCAP are Leonard Bernstein, who has given us very wonder- 
ful compositions, performances and shows now current on Broadway, 
and who is the distinguis hed conductor of the Philharmonic Orches- 
tra, which has been selected recently by our State Department to go 
to Russia; Samuel Barber, famous composer, one of our most famous 
in this country; Gian-Carlo Menotti, whose operas are now being 
ylayed all over the work i: Norman De llo Joo, Leopold Stokowski, 
Rnest Bloch, Jascha Heifitz, Igor Stravinsky, Mischa Elman, Virgil 
Thompson, Paul Creston, and literally hundreds of others. | 

The foremost creators of American music—symphonies, operas, 
religious and patriotic works, as well as the more widely known 
popular songs and musical plays—lock upon their society as much 
more than as a means of banding together to deal with the power- 
ful broadcasters and other users of music on a commercial scale. These 
creators strive to act in the best interests of the pub lic, while faith- 
fully serving their customers and fellow members. ‘They accept new 
members without regard to race, creed or color. Whenever some 
older or less fortunate composer falls on evil days, he is privately and 
quie tly aided by his fellow members of AS( AP. . 

Just the other dav the head of the national jukebox operators 
organization communicated to his members in these words: 

The war is on again with ASCAP! We must beat ASCAP again and again 

and again. 
This is only one recent example of the attempt of the jukebox indus- 
try to obscure the issue, and by attac tee ASCAP to avoid payment 
to any compose a and authors, whe ther affiliated with ASCAP or not, 
of a reasonable fee for the use of their property. 

Recently the ponies turers of jukeboxes joined the fray, attack- 
ing ASCAP as a “monopoly” and asserting that the jukebox industry, 
which takes in anywhere from half a billion to a billion dollars a year, 
would be helpless i in dealing with ASCAP, which last year collected 
for distribution among its more than 5,000 members, before operating 
costs, the sum of $28 million. 

lronically, the very manufacturers who make these charges of 
“monopoly” are them silves fune tioning under consent dec rees, See- 
burg, Wurlitzer, AMI, Rockola, all with their distributors, were 
defendants in an antitrust suit ending in a consent degree. The 
arrangements were that they were guilty of practices in restraint of 
trade and monopolistic prac tices, 

I feel sure that the Antitrust Subcommittees of Congress and the 
Justice Department are perfectly capable of detecting and remedying 
any monopolistic practices that may develop in the music industry, 
without the uninvited and partisan assistance of the jukebox manu- 
facturers. 
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Actually and in fact, H.R. 5921 would not benefit ASCAP as such, 
ASCAP collects performing royalties on behalf of its members, and 
distributes these royalties among its members on the basis of the per- 
formances of their works, according to a formula worked out by the 
members themselves. ASCAP owns nothing, publishes nothing, re- 
serves nothing for itself beyond necessary operating costs, which 
despite the complexity and variety of the task of surveying and tabu- 
lating millions upon millions of performances run only about 18 to 20 
percent. Jukebox royalties of works by ASCAP members would be 
distributed to ASCAP members by their society. Furthermore, H.R. 
5921 is so drafted as to protect equally the copyrighted works of all 
composers—whether affiliated with ASCAP, BMI, SESAC, or un- 
affiliated and independent. Partisan attacks on performing right 
societies, which serve a necessary purpose under modern conditions 
in the complex music business, shed no light on the problem, and only 
reveal the dog-in-the-manger attitude of the jukebox industry. ‘ 

I should now like to discuss briefly the performing right, which 
would apply to jukebox operators, just as it does today to all other 
commercial users, should H.R. 5921 become law. 

Under the Copyright Act, composers are given two separate and 
distinct rights: the manufacturing right, which allows the composer to 
collect a royalty from the record manufacturer for the privilege of 
putting his composition on a record, and the performing right ; that is, 
the right to receive royalties from public performances for profit. 

Congress did not intend that the manufacturing royalty should 
extend to or include the right of public performance for profit. On 
the contrary, the Copyright Act specifically states, United States 
Code, title 17, section 1(e) : 

The payment of the royalty provided for by this section shall free the articles 
or devices for which such royalty has been paid from further contribution to the 
copyright except in case of public performance for profit. 

In other words, payment to the composer of a royalty fee by the 
manufacturer of a record does not free any other commercial user 
of music from the obligation to pay royalties for the performance 
of that music when it is rendered in public for the purpose of profit. 
As one example, radio stations use records, yet they are obliged 
to pay for public performance. Television stations and facilities 
use records, records on which payment has been made, and they must 
also pay for the performing rights, because when their facilities are 
used, that is public performance of the music on the record. In 
fact, all users of recorded music—with the single exception of juke- 
boxes—are required to pay performance fees, even though they per- 
form the music by means of records on which a manufacturing roy- 
alty has been paid. 

The basic theory behind this legislation is that everybody who 
makes a profit from the use of musical or literary property should 
pay his fair share. When the record manufacturer makes a record, 
he pays the copyright owner a fee—limited by statute to 2 cents 
a recorded side—for the manufacturing privilege. The commercial 
performer, who makes a separate and distinct profit from using the 
same copyrighted composition, must pay a reasonable royalty for 
such commercial performance. 
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The jukebox industry argues that Congress did not know what 
it was doing when it separated the manufacturing right from the 
performance right. Despite the clear language of the copyright law 
which I have just cited, the operators maintain that the purchase 
of the record is enough, ‘and should free them from recognizing the 
right of public performance for profit. 

W Then this argument fails—as it does by simple reference to the 
statute—the oper rators suggest that if composers and authors deserve 
some share of jukebox profits, this can easily be accomplished by 
increasing the manufacturing royalty, limited by statute now to a 
maximum of 2 cents. Since the jukebox industry, by its own count, 
allegedly purchases about one-fourth of the tot: al records sold over 
the counter in the United States, the other three-fourths of the 
burden of this increase in the manufacturing royalty would fall on 
those who buy records for home enjoyment. 

The simple playing of a record for one’s own use at home is, of 
course, not a public performance. Yet the opponents of this legisla- 
tion would like to see the boys and girls and their P yarents who buy 
records for home use carry the major burden of jukebox performance 
fees. 

In practical fact, increasing the statutory maximum to 4 cents, 
6 cents, or 600 cents would be meaningless. Competition is so strenu- 
ous and the difficulty of getting a manufacturer to cut a record is so 
great nowadays that many harassed composers are driven to accept 
134 or 114 cents instead of the statutory 2 cents for the recording of 
their work. When one remembers that this fee is usually divided 
one-half to the publisher and the other half between the composer 
and the author, the individual composer or author frequently nets 
less than half a cent per side from the manufacturer. Consequently, 
raising the statutory maximum would mean nothing in terms of 
additional royalties to the vast majority of struggling composers 
and authors, primarily because of the inherent practical difficulties. 

In the long run, the jukebox operator manages to avoid paying 
event the manufacturing royalty—that is, the so-called 2 cents—on 
the records he buys. He purchases 89-cent or 98-cent records for 
his boxes at a wholesale price from 49 — to 59 cents each. After 
using this record in his boxes as many as 2,000 times—for which the 
pub lic can and does pay up to $200 by eee coins in the box— 
he resells the used record for home use at 10 or 20 cents. Thus 
even the recording royalty paid by the manufacturer is passed on 
eventually to home consumers by the jukebox operator. 

Boosting the manufacturing royalty on jukebox records alone, 
while retaining the present rate on home records, has also been sug- 
gested. However, such an increase would impose a burden on the 
record industry, since it would require separate record identification 
and labeling. Separate labeling would be extremely difficult to police 
and administer, and would almost. inevit: ibly result in record 
bootlegging. Home records would be used on jukeboxes. You 
could not ‘police the situation. 

Later on, Mr. Fisher, the Register of Copyrights, will tell you 
more about this and will indicate in detail that this idea is utterly 
non feasible. ; 

To summarize my discussion of the performing right, the only fair, 
equitable, and practicable solution of the problem | is to do what my 
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bill proposes: make the performing right applicable to jukebox 
operators, just as it applies now to all other commercial users, while 
protecting the location owner from liability unless the location owner 
also owns and operates the jukebox. 

When all other arguments fail—as they must when looked at in the 
cold light of reason and logic—the jukebox operators fall back on 
their final position : “We can’t afford to pay. 

A specific and definitive answer to this “We can’t pay” argument 
was given last year before the Senate Judiciary Committee by Arthur 
Fisher, Register of Copyrights. Mr. Fisher stated: 


One word on the economics. We have heard much of arguments on the econ- 
omies. Our figures—and it is very difficult to get precise ones—show that the 
total annual amount paid for this business in this country is at least $500 million. 
Counsel for the national association suggested some such figure. Of this gross 
amount, that now paid for the use of the copies of the records runs about a 
third of 1 percent. That is a very, very small percent of the gross, economically 
speaking. The largest figure that is being talked about for a blasket license 
per machine of $25 per annum would increase the payment to the creators to 
something like 2.2 percent of the gross * *. Our judgment, looking solely 
at the economic aspect and looking at the experience of the rest of the world— 
he had in mind the experience of Great Britain and France 
leads us to the conclusion that economically there is really no problem what- 
soever percentagewise in paying the reasonable performing right charge that 
has been suggested here, as against the gross and as against the other costs of 
the operator of the whole industry. 

I know of no other economic field, and particularly from what I know of the 
troubles in the agricultural and farm field where I am still operating a cattle 
herd, in which the commodity which is sold, and what is being sold here is the 
musical composition, would only yield to the primary producer a total revenue 
of somewhere between one-third of 1 percent and 2.2 percent of the gross of 
the middleman and distributor. I eannot conceive, in relation to the total 
costs of the distributors of the equipment, that the suggested royalty would 
create any serious economic matter at all. 

I read from the hearings on S. 1870, U.S. Senate, 85th Congress, 1958, 
page 216. , 

Despite the fact that their “can’t pay” argument—like their other 
arguments- -has been answe oii definitive ly, the operators expect 
again to plead poverty before this subcommittee. The president of 
the Music Operators of America, Inc., has sent to all members of 
his association a question: ire whic 3 they are asked to fill out and 
forward to Price Waterhouse & Co. 1 Washington, D.C. Past ex- 
perience indicates that only a small i elt ige of the operators will 
fil) out and return such questionnaires, and that the auditing firm 
receiving them will merely tabulate such replies as are received, 
without attempting to ve srify them for accuracy or completeness. 

I read in one of the colloquies in which I participated before this 
subcommittee. Mr. Bryson, the late lamented Mr. Bryson, was then 
chairman of this distinguished committee : 

I said, “May I ask a question, Mr. Chairman?” 

Mr. Bryson. Mr. Celler. 

Mr. CeLLER. Would you not say that those responses come from people who 
are very much interested in this project and in this legislation and that they 
might answer according to their own self-interest? 

Mr. Herz. That certainly is a reasonable conclusion, Mr. Congressman, and 
that would explain why the returns were unusually heavy. 

Mr, CeLier. Did you recheck on the accuracy of these returns? Did you 
make any spot check? 
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Mr. Herz. I would like to give you an indication of their accuracy. We 
began 

Mr. CeLLER. Answer my question; did you make a spot check? 

Mr. Herz. Not in the sense that we examined anybody’s records to see 
whether what he reported to us agreed with what his records would show. 
The answer to that is, “No.” 

I should like to suggest, Mr. Chairman, that your committee ex- 
amine with care any conc Jlusions based on these self- serving question- 
naires, and that it diligently seek to have laid before it “the actual 
economics of the jukebox industry, concerning which, as the Register 
of Copyrights stated, it is very difficult to get precise figures. 

In brief Mr. Chairman, the jukebox interests first give us bad 
law, by trying to confuse two rights which the Congress has made 
clearly separate and distinct. W ‘hen this fails, the jukebox interests 
attempt to place the burden of the payment they rightfully own on 
the pocketbooks of the teen-agers and their parents who buy phono- 
graph records for use in the home. When this fails, the jukebox 
interests attack the performing right groups as evil monopolists seek- 
ing to drive them out of business. When this ad hominem argument 
fails, the jukebox interests fall back on a final plea of poverty— 
despite the fact that impartial testimony reveals that they are well 
able to pay. The reason the jukebox interests are forced to lean on 
bad law and bad economics is clear: because the equity of the case 
is so squarely on the side of the composers. 

As a final point, Mr. Chairman, I should like to summarize the 
conclusions reached last year by our sister committee, the Senate 
Committee on the Judiciary. 

In the last session of Congress, the Senate committee considered 
a similar bill at length, and after detailed hearings the full committee 
voted out favorably a bill to eliminate the jukebox exemption. This 
action was taken during the closing days of the final session of the 
85th Congress, and the measure, although favorably reported, did 
not reach the Senate floor. 

In its majority report, the Senate committee reviewed the history 
of the legislation and summarized the arguments of both proponents 
and opponents. The committee stated the basic issues in the form 
of two questions, which it answered as follows. This is rather im- 
portant, gentlemen. Here are the questions that the Senate committee 
posed and answered. It is subdivided into various sections. They 
asked and answered themselves: 

Question 1. Should the jukebox exemption be repealed ? 

The Senate committee answered, “Yes,” it should be repealed. 

(a) Would the repeal of this exemption be seriously mjurious to 
manufacturers and operators of jukeboxes? 

The Senate committee answered, “No,” the repeal would not seri- 
ously injure the jukebox business. 

(4) Should the payment of the manufacturing royalty which is 
passed on to the operator exempt the jukebox operator from a sep- 
arate royalty for public performance for profit ? 

The Senate committee answered, “No”—payment of the manu- 
facturing royalty should not exempt the operator from paying a 
performance royalty. 

(c) Should the jukebox pay royalties for public performance for 
profit if it popularizes music and creates a broader market for 
records ? 
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The Senate committee answered, “Yes”—such popularization if it 
exists should not discharge the jukebox owner from paying the author 
and composer a fair return for the use of his composition. 

(d@) Should the jukeboxes continue to be exempt from royalty pay- 
ments for public performances for profit because part of the royalty 
money may be paid to some prosperous writers and publishers 4 

The Senate committee answered, “No”—that this is no valid reason 
for denying composers and publishers their rights. 

I could not see how the Senate could answer differ ently, because 
the rich as well as poor are entitled to royalties. If there is a poor 
inventor and there is General Motors or there is Westinghouse or 
A.T. & T. and they have similar inventions, the latter three com- 
panies should get their royalties as well as the poor inventor. 

Question 2. If the answer to No. 1 is in the affirmative, as it was: 

(a) What would be a reasonable royalty for the jukebox operator 

yay ¢ 

he Senate committee expressed its belief that a graduated roy- 
alty scale of $15, $20, and $25 a year per jukebox, depending on the 
number of selections per jukebox for all the music used by the box, 
“is workable and represents a reasonable and fair framework within 
which negotiations could be had between the authors and composers 
and their representatives and the jukebox industry and its repre- 
sentatives, with a view to a just and equitable solution to the prob- 
lem here presented.” 

To my mind, here is the key to the entire situation. 

(6) Should the statute fix a specific royalty formula—and what 
would the latter be? 

The Senate committee answered, “No,” that the royalty ought not 
be fixed by Congress, but should be arrived at through negoti: os 
(c) If the present exemption is repealed, should there not be : 
provision in the bill exempting the owner or lessee of the places in 
which jukeboxes are operated without admission charge when such 
owner or lessee has no control over the selection and placing of 

records in the machine / 

The Senate committee answered “Yes,” the location owner should 
be exempted from payment unless he owns and operates the jukebox. 

This is one of the exact provisions of my own bill. 

It can be seen, Mr. Chairman, that our sister committee on the 
Senate side went into the basic issues most thoroughly before com- 
ing to the conclusion that the antiquated and outmoded 1909 coin- 
operated music-machine exemption should be repealed. I know that 
you, with the reputation for fairness and thoroughness which you 
have deservedly won as chairman of the Copyright Subcommittee— 
and I know that fairness is shown by your colleagues on the com- 
mittee—will conduct your hearings with an open mind, and will 
afford the full Judiciary Committee the oportunity to examine all 
the relevant issues as well. It is my sincere belief that the hearings 
you are conducting will enable the Congress to return to American 
composers a right which has been undeservedly withheld from them 
for a full 50 years, and to halt a practice which under the conditions 
of today constitutes legalized piracy. 





a 


} 
t 





MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES ll 


In introducing H.R. 5921, I said, and I now repeat: 


For 25 years the composers of America have been petitioning Congress to 
remedy this evil. The composers have been supported in their attempts to 
eliminate the unfair jukebox exemption by the most eminent legal authorities, 
the appropriate agencies of the U.S. Government, and public-spirited organi- 


gations and individuals. Despite this strong support, every time the com- 


posers of America have petitioned the Congress to remedy this rank injustice, 
the jukebox interests have pleaded poverty and good citizenship and have 
attached the composers as being greedy and bad citizens. The composers and 
authors of America and their publishers are hoping and praying for positive, 
affirmative action by both Houses before the Congress ends. 

I am more than grateful to you, gentlemen, for being very patient 
and listening to me for over 40 minutes. 

Thank you “ much. 

Mr. Wits. I assure you it is always a pleasure to hear from you, 
Mr. Chairman. I do not think the committee will question you about 
any details, and so on, but I want to ask two or three questions about 
the reach of your bill. 

As I understand the present law, there is a manufacturer’s royalty 
of 2 cents per side per record. That royalty presently goes directly 
to the composer ¢ 

Mr. Cetier. And the publisher. 

Mr. Wiis. And the publisher. 

And I understood you to say that was split in what fraction? 

Mr. Cexrer. 50-50. The publisher gets one-half and the lyricist 
and the composer’s share the other one-half, so that the composer 
would get one-fourth and the lyricist would get one-fourth. 

Mr. Wiis. So there is a charge at the manufacturer’s level ? 

Mr. Cetuer. There is no question about it. 

Mr. Wiis. Then, too, under the present statute, there is also a 
charge for performance if a fee is charged for admission to the place 
where the coin-operated mac hine is pl: ryed. 

Mr. Cexier. That is correct, but there are less than a handful of 
such places when compared to the jukebox industry, generally. 

Mr. Wituis. In other words, if, for example—and that is my prac- 
tical knowledge of how this thing works—if in a country area or 
small town a jukebox or coin-operated machine is used as music to 
provide dancing for people and a fee is charged to dance, then there 
is a performance royalty charge. 

Mr. Cetier. That is right. But even there many owners simply 
fix the machines so that they operate without payment of any kind by 
the public the music is “on the house.” 

Mr. Wits. So at present—and I am not trying to say that this 
is enough or too much or means nothing—you have these two areas 
of possible revenue going to the benefit of someone. 

Mr. Cetiter. And the bill simply seeks to erase the exemption in 
the case of public performance for profit for the operation of the 
jukeboxes where the records placed in the jukebox are not under the 
control of the tavern man or the owner of the place where the jukebox 
is located. 

Mr. Wiuts. In other words, it would charge for performance 
rights in, let us say, a restaurant or cafe or lounge where no admis- 
sion is charged to enter the place where the music is rendered ? 

Mr. Cetter. That is correct. 
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Mr. Wits. It is that area that would be reached by your bill? 

Mr. Cetier. That is correct. 

Mr. Wits. In that limited area—let us say a restaurant or cafe 
or lounge where there is no admission fee—there is no performance 
charge at present? 

Mr. Cretier. That is correct where the performance is on a jukebox. 

Mr. Wiiuis. And your bill would propose a performance charge 
at that point? 

Mr. Cetter. That is right. 

Mr. Wutuis. But as I read it, there is no limit in the bill as to how 
much the royalty should be. 

Mr. Cetter. That is right. 

You may remember when I came to the statements or conclusions 
reached by the Senate— 

Mr. Wius. Yes, that is what prompted me to ask the question, 
They said that the bill itself should not undertake to set a limit? 

Mr. Cetier. That is right. 

Mr. Wiis. That it should be left to negotiation ? 

Mr. Cetter. That is right. 

May I express a view! I think it is sometimes better to bend than 
to break. Sometimes it is better to have both sides yield if possible. 
There are two sides here. 

Mr. Wiuut1s. I feel that both of them are awfully unyielding. 

Mr. Cetier. They are. 

I am wondering whether or not you, as chairman, and the other 
members of this committee—with their mature wisdom that they 
have acquired over the years, and even the youngsters on the commit- 
tee who have shown considerable perspicacity and rare judgment— 
could not develop some modus operandi whereby we can smooth off 
some of these rough edges? I can assure you I would strive with might 
and main to do so. 

You may remember I said when I read the following: 

The Senate committee expressed the belief that a graduated royalty scale 
of $15, $20, and $25 a year per jukebox, depending on the number of selections 
per jukebox for all the music used by the box, “is workable, and represents 
a reasonable and fair framework within which” and so forth 
I said that that might be the key to the solution of this thing. Maybe 
not, but I think it ought to be canv assed. Mi: iybe if we could get 
these leaders on either side together in the calmness that would be 
created by your good self, something could develop that is worth 
while. 

Mr. Wiis. I would hate to be an umpire outside of this chair. 

Mr. Cetter. You get my viewpoint ? 

Mr. Wiuts. Very “clearly. But the point is that in this area where 
there is at present no charge—namely, where the music is played in 
a place for which you paid no admission to go in, and where at 
present there is no charge—the bill proposes something from zero to 
the sky so far as the bill is concerned, except of course that you leave 
it up to negotiation. 

Mr. Ceuuer. I would say that the bill is not perfect. It is true 
that there is no ceiling in connection with this bill. It is a simple 
matter to offer amendments that work something out in that regard. 
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Mr. Wuus. I noticed, at least as I caught your reading of the 
Senate report—and I was very attentive—in answer to the question, 
“Would this bill cause serious injury?” they said, “No,” that it would 
not cause serious Injury. 

That adject it “serious” disturbs me. What do they mean by that? 

Mr. Cexuer. I do not know what they mean by “serious,” except as 
that term is commonly accepted by the public. 

Mr. Fisher, I be ‘lieve, i in his testimony will indicate to you that it 
will not be very serious, and that if these charges are made of $15, 
$20, or $25, there is evidence that is introduced to clearly indicate 
that less than 1 day’s receipts would cover the whole business in 
many of these situations. 

It might be a detriment. Their paying something, I suppose, is a 
detriment. Whether it would be serious detriment depends upon your 
viewpoint. 

Mr. Wituts. As I understand, ASCAP disowns this bill. It does 
not want it to be labeled as “ASCAP bill.” That is offensive. You 
commented on it. 

Mr. Ceuuer. I say it is not an ASCAP bill because it is a bill 
that has been approved by a great many organizations: the BMI, 
so-called Broadcasters Music, Inc.; the SESAC, which is an organiza- 
tion similar to the ASCAP; the American Bar Association ; the rarious 
organizations. 

Mr. Wiis. I was trying to be facetious. I do not suppose they 
oppose it or deny that they are the great beneficiaries of the bill? 

Mr. Cetier. Oh, it would be beneficial to their members, of course. 
It would increase their revenues, the intake of ASCAP, and to that 
extent it would be beneficial indeed to them. 

Mr. Wits. I have just one more question. I know how dedicated 
you are, as my good chairman, to the vitality of our antitrust laws, 
and I think you mentioned that the opponents of this bill, the manu- 
facturers, had stepped on the toes of those laws. 

Has ASCAP had any experience with antitrust laws in the past? 

Mr. Ceutier. Indeed, they have. 

I might tell you this to show my impartiality. 

Mr. Wiuts. I prefaced my remark by saying you are the greatest 
defender of antitrust laws in this Congress, and you and I on that score 
have been together 99 percent, almost, 

Mr. CELLER. Yes, sir, 

ASCAP has been the subject of an antitrust suit. 

I might tell you also—this is off the record 

(Mr. Celler continued off the record. ) 

Mr. Brooks. Mr. Chairman, are we back on the record ? 

Mr. Wiius. Yes, we are on the record. 

Mr. Brooxs. The chairman says they have now seen the light to 
some extent? You say that they have been chastened ? 

Mr. Cretier. I think they have. Put it this way: ASCAP is 
now subject to a consent decree which has toned down a good deal of 
their activities. They have to be. 

Mr. Brooks. By the consent decree issued by the court ? 

Mr. Cetier. Yes, by the court. 

Mr. Wiis. Do you have any questions? 

Mr. Lisonati. Yes, Mr. Chairman. 
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I was wondering about the individual owner, the average operator of 
these boxes, the numerical number that he or she operates. 

Mr. Certxier. If he does not own the machines and the records 

are placed in the place by somebody else, then the royalty payment 
must be made by the operator—not the tavern owner. The tavern or 
restaurant owner is exempted from that under the term “operator.” 

Mr. Lisonatr. You misunderstood my question, Mr. Chairman. 

In quoting the interrogatories presented before the Senate com- 
mittee, you gave a gross statement relative to the jukebox industry 

and the percentages that they would lose by this tax. 

Mr. Cetier. That is right. 

Mr. Lisonatr. What is the ownership vested in one person? Does 
he own 20 boxes, 40 boxes ? 

There are thousands of jukebox owners. What is the average own- 
ership in one person ¢ 

Mr. Cretier. Mr. Brickfield informs me that the average owner or 
operator owns from 50 to 100 jukeboxes—average about 70. 

Mr. Lrsonatt. And what is his profit on jukeboxes ? 

Mr. Cretuer. I think Mr. Fisher will have to answer that, or some 
of the other members representing this group. I cannot answer that. 

Mr. Liasonatt. I would like to have you break down, Mr. Chairman, 
the cost to each jukebox operator on his yearly earnings. 

Mr. Cetter. In the Senate report dated 1958, from Senator O’Ma- 
honey, author, we have the following: 

Upon the basis of available information, the following table shows the size 
of the jukebox and location. 

Then it gives the number of selections per jukebox, the estimated 
number of jukeboxes, and location, performance royalties, annual per 
box, average per box per day. 

Boxes of 40 and 50 records, of which there are 120,000 locations, 
would cost the operator $15 a year, or 4.1 cents per day; 80, 104, 120 
selections per jukebox, of which there are an estimated 290,000, would 
cost annually per box $20, or 5.5 cents per day; and 200-selection 
jukeboxes, of which there are 90,000, annual per box would be $25, or 
6.8 cents per day. 

That is in the Senate record. 

Mr. Lisonatt. Then his gross income would average between $4,000 
and $5,000 as to the 25-to-40 operator; is that right ? 

Mr. Creiier. I think so; yes. But it would cost only about a nickel 
a day per box. 

Mr. Lisonari. Then would you say that a tax which aggregated 
we will take the figure of 6 percent of the gross for the purpose of 
your bill—would not be confiseatory in some sense ? 

Mr. Cexier. I doubt it. 

Mr. Linonartt. When you consider that he has to maintain the box, 
he has to give something to the person who permits the box to remain 
on the premises ¢ 

Mr. Ceiier. I am not married to 6 percent. As I said, this might 
be a starting point from which the negotiations would be had. 

Mr. Lizonatt. I just want to know that because of the fact that I 
know you are so fair that I felt you had figured this out, and the 
reason why you did not place a ceiling was that you would leave 
that primarily to a compromise situation. 
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Mr. Cetxer. If that can be done. I have not discussed this = 
anybody. It is only an idea that sort of came to me while I wa 
talking here this morning. 

Mr. Linonatt. Yes. You stated that it was the principle of your 
bill to include these people who really publicly perform the services 
that have been rendered by the composers, lyricists, and so forth. Is 
that right? 

Mr. Ceiier. That is right. 

Mr. Tuck. Mr. Chairman? 

Mr. Wixuts. Governor ? 

Mr. Tuck. I would like to commend the distinguished chairman 
of our committee on the very able and dexterous manner in which 
he has presented the problem to us. 

I would like to say further that it seems to me that you have made 
out a case that certainly deserves the careful consideration of this 
committee, which I feel sure it will have, in the hope that legislation 
of some sort might be reported to our full committee. 

Mr. Ceitter. Thank you very much, Governor. 

Mr. Wiis. Mr. Lindsay. 

Mr. Linpsay. I have just two questions, Mr. Celler. 

Forgive me if I have to just clear up one fundamental point in my 
own thinking. 

As I understand it, the intent of the bill is to provide only for a 
revision of the copyright law insofar as renditions for profit are made 
on coin-operated machines. 

Mr. Cexxier. That is right. 

Mr. Lrnpsay. The answer, I am sure, is simple, but why is it that 
the bill says: 

The reproduction or rendition of copyrighted musical composition publicly by 
or upon a coin-operated machine shall be deemed to be a public performance for 
profit. 

Suppose you have a case where in a tavern, for one reason or 
another, or in any other public place, the coin-operated machine is 
not operated for profit? Is it then, by operation of law, still deemed 
to be a public performance for profit? 

Mr. Ceter. It is still a public performance, and therefore would 
be subject to the provisions of the bill, and they would be entitled 
to the royalty. It is a public performance. 

Mr. Linpsay. Let us assume that it is a church bazaar or some- 
thing of that sort. That would not be covered, would it? 

Mr. Cevirr. In a church bazaar; yes. That is a public perform- 
ance; just as a live band playing at such a bazaar today is also a 
public performance. 

Mr. fiviesy. But then I take it that the statements you made this 
morning should be somewhat altered. In other words, the intent 
of your bill is to cover something beyond just operation of coin 
machines for profit, because you made that statement about five times 
in your testimony and it threw me off. 

Mr. Cexer. I think you have to correlate this bill with the present 
statute, because all this does is to remove the exemption that is in 
the present statute. 

Mr. Linpsay. I understand that. But the language of H.R. 5921 
threw me off after hearing your testimony this morning, in which 
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you repeatedly stated that this would cover only coin-operated ma- 
chines for profit. 

The only inquiry I had was whether or not, where it was clearly 
not operated for profit, by operation of law it would still be deemed 
to be for profit. 

Mr. Ceuuer. I think you are accurate in that regard. You are 
right, except, of course, the tavern owner is in business for profit and 
the music is to accommodate his customers. 

Mr. Linpsay. It is deemed to be for profit by operation of law even 
though no profit is intended or is in fact made. 

Mr. Cevier. That is right; because it is a public performance. 

Mr. Linpsay. I have just one more question: Do you know whether 
or not the question of negotiating a royalty arrangement would be 
subject to check or review, either in advance or later by the U.S. Dis- 
trict Court for the Southern District of New York, where the ASCAP 
consent decree is now still alive and pending? 

Mr, Cretter. I think there is a provision in the act. That inquiry 
was made by the Senate, and Mr. Rogers said the following: 

Paragraph 9 of the consent decree judgment requires ASCAP to issue, upon 
request of any user, a license for the performance of any or all of the compo 
sitions in the ASCAP repertory, for a reasonable license fee. If ASCAP and 
the applicant are unable to agree upon a reasonable royalty, provision is made 
for the court to determine what would constitute a reasonable fee under the 
license requested. If 8S. 590- 
the Senate bill— 


should be enacted, owners of coin-operated machines would appear to be en- 
titled to the benefits provided by paragraph 9 of the consent judgment of the 
ASCAP case. 

Mr. Linpsay. Then do I understand that there would be some 
policing of it on the question of arriving at what would be a fair 
price in the public interest ? 

Mr. Ceitier. That is correct. 

Mr. Linpsay. How long will that last? In other words, how long 
is the operation of that consent decree subject to thy determination 
of the court ? 

Mr. Cetver. I am informed by Mr. Brickfield that the court has 
jurisdiction ad infinitum, but with regard to fair prices the question 
Is reviewed every 5 years. I imagine, then, there could be an exten- 
sion for another 5 years. I have not examined the consent decree 
recently as to that, but Mr. Brickfield informs me that a new modifi- 
cation of the order is being worked out, and of course it can be re- 
newed or extended. 

Mr. Linpsay. I have no further questions. Thank you, Mr. Celler. 

Mr. Wituts. Thank you so much, Mr. Chairman. 

Mr. Cetier. Thank you. 

Mr. Wituis. The next witness on our list this morning is our col 
league, the Honorable Victor L. Anfuso. As he finds it impossible 
to be here this morning due to other commitments, we are pleased 
at this time to insert his prepared statement in the record at this 
point. 
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(The statement referred to follows:) 


STATEMENT BY CONGRESSMAN VIcToR L. vay Amgge Penney No. 3, House 
COMMITTEE ON THE JUDICIARY, RE H.R. 5921 


Mr. Chairman and members of the committee, I appreciate this opportunity 
to present my views on the bill H.R. 5921, which your committee is now 
considering. 

This bill requires jukebox operators to pay royalty fees for the use of the 
musical property of composers, authors, and copyright owners. I am strongly 
in favor of this measure. No one will deny that these coin-operated machines 
are used as a public performance for the purposes of profit. Whether through 
an oversight or due to other reasons, an exemption enacted in 1909 in the copy- 
right law applying to coin-operated machines is still maintained. At that time 
the remuneration derived was a minor source of income. 

Today, the situation is altogether different. Jukeboxes are widely used 
throughout the country and the income derived from this source reaches huge 
proportions in many millions of dollars. There is no longer any legal or eco- 
nomic justification for this exemption to be continued on our statute books, for 
the reason that it has outlived its usefulness and it is definitely unfair to 
songwriters and copyright owners. 

To my mind, these people who have applied their talents, time, and energy 
to writing the lyrics and the music to our songs—often after many efforts and 
frustrations—have a property right in their songs that are finally accepted by 
the public. Consequently, they are entitled to reasonable compensation for 
their works by those who make public use of them. Certainly their property 
is being used for the purpose of making a profit, but when it is done without 
paying any compensation to the authors and without their consent, then it con- 
stitutes, to my way of thinking, a violation of the basic principles of the 
American system pertaining to property rights. 

If we are to permit the jukebox industry to continue to enjoy these privi- 
leges, we ought to extend it also to the radio industry, the television indusry, 
to restaurants, hotels—in fact, every segment of our national activity which 
deals directly or indirectly with public entertainment or performances. Why 
limit it only to the jukebox industry? 

Many repsonsible groups and organizations in the country are on record in 
support of this legislation to amend the Copyright Act and bring it up to date. 
Among them, to name but a few, are the American Bar Association, American 
Patent Law Association, National Federation of Music Clubs, Musie Publishers 
Association, American Society of Composers, Authors, and Publishers, the 
Librarian of Congress, and numerous others. 

I strongly urge the members of this committee to vote in favor of the bill, 
so that it can be brought up on the floor of the House for early and favorable 
action in the very near future. 


Mr. Wiis. Is Mrs. Helen Sousa Abert with us? 

We are delighted to have you here, Mrs. Abert, and we are not 
going to ask you any technical questions. We are very happy to 
have you. 


STATEMENT OF HELEN SOUSA ABERT, COMPOSER, NEW YORK CITY 


Mrs. Anerr. Thank you very much. 

I want to say my name is Helen Sousa Abert and that I am the 
daughter of John Philip Sousa, who was always very ae to say 
that he was born in Washington, under the shadow of the ¢ ‘apitol. 

Although I live > New York, I was also born here. This is my 
hometown and I am proud to say the same thing, because Washington 
today is really the capital of the world. 

Father was a charter member of the American Society of Com- 
posers, Authors and Publishers and he was a vice president from 
1923 until the time of his death in 1932. 
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He was a stanch believer in the principles for which this society 
stands. 

About 50 years ago, he was down here for a similar hearing. At 
that time, it was a question of paying royalties for the records made 
by the phonogr: iph record people. 

The contention of the record manufacturers was that they had 
bought a sheet of music and they had the right to use it in any way 
they wanted to without any further payment; besides, they could 
not afford further payment. 

Today the Galilee interests say that they have bought a record 
and that they have a right to use it without any further payment, 
and besides they cannot afford it. There is a great similarity there. 

We hear so much about the very famous composers and lyricists 
who make a lot of money here in public performances and everything. 
But for every one of those there are hundreds who need every little 
bit of addition to their income to persuade them to continue writing 
music or words that do contribute to the American heritage. You 
would be surprised if you knew how many men and women give up 
a musical career for the very simple reason that they have to eat. 

I know you will agree with me that “Stars and Stripes Forever” is 
a popular composition. You hear it everywhere, 

Mr. Wiuts. That is the understatement of the day. 

Mrs. Apert. Thank you. 

Actually, it has not fared so well, royaltywise. It was ce opyrighted 
before 1909, and as the amendment to the law was not retroactive, 
father, the composer, was never paid one cent of royalty for all the 
records sold. Today, it has been so long since the original bill to 
repeal the exemption of the jukeboxes has been going on, that even 
if H.R. 5921 becomes law, “Stars and Stripes” will not benefit. It 
is in the public domain. 

We who derive our income from copyrights are, in effect, involun- 
tary Socialists. At the end of 56 years, we have to give up our 
property. We give it to the world. Do you not think, gentlemen, 
it would be only fair that we were paid for all use of it while we are 
still the owners? 

Thank you very much for listening to me. 

Mr. Wituts. Thank you so much for being with us. Your pre- 
pared statement will be placed in the record at this point. 
(Statement referred to follows:) 


STATEMENT OF HELEN SousSA ABERT IN SUPPORT OF H.R. 5921 


I am Helen Sousa Abert. I am the daughter of the late John Philip Sousa, 
whose name I am sure is familiar to every member of this committee. 

Although I live in New York City, like my father I was born in Washington, 
and I am always happy to have the opportunity to revisit my hometown. 

My father was a charter member of the American Society of Composers, 
Authors and Publishers and served as vice president of the society from 1924 
until his death in 1932. I and other members of our family succeeded to my 
performance of those of his works on which the copyright term has not expired. 
father’s membership in ASCAP and have continued to receive royalties for the 

As you know, many of my father’s most popular works, including “Stars and 
Stripes Forever,” “Semper Fidelis,” “Washington Post,” and “Thunderer,” are 
now in the public domain. They may be performed freely by any jukebox op- 
erator without the payment of royalties to the members of my father’s family 
whom he wished to have benefit from his copyrights. 
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My father spent a great part of his life in the service of his country. As 
you may know, he served as leader of the Marine Band from 1880 to 1892, was 
the musical director of the 6th Army Corps in 1898 and musical director of the 
Great Lakes Naval Training Station in World War I. 

The problem of creators of music were of great concern to him. Way back 
in 1906 he appeared before a joint committee of the Senate and the House of 
Representatives to urge that songwriters receive royalties from the manufac- 
turers of phonograph records. 

The record companies of 1906 argued that since they had purchased copies of 
the sheet music they had a right to record the compositions and sell them to 
the public without making any further payment to the composers. I believe 
the jukebox industry of today is making the same argument. They claim they 
have purchased a record and that they have the right to place it on juke boxes 
for the public to play without mi iking any further payment to the composer. 

I think you will agree that “Stars and Stripes Forever” is a very popular 
composition. You hear it everywhere. Yet it could have fared better where 
royalties are concerned. Because it was published before 1909 and because the 
amendment of 1909 requiring record manufacturers to pay royalties did not 
apply to works published before that date, the composer, my father, received not 
one penny for all the recordings of that composition sold. Today so many 
years have passed since the introduction of the original bill seeking to repeal 
the so-called jukebox exemption, that even if H. R. 5921 becomes law “Stars 
and Stripes Forever” wili not benefit. It is now in the public domain. 

I want to emphasize one very important point which the jukebox industry 
does not seem to recognize. All of us who in some way derive our income from 
copyrighted works are in a sense involuntary Socialists: after 56 years our 
property no longer belongs to us, we must give it to the world. After the 56-year 
copyright term expires, the compositions of the songwriters can be played by 
any commercial user who is not required to pay one cent to those whose music 
is performed. 

Fifty-six years is a relatively short time when you consider that the song- 
writers of America—like all other citizens—have families to support and to 
whom they of course would like to leave some financial security. My father 
himself lived to see the copyrights expire on such works as “Moonlight on the 
Potomac” which was published in 1872. I have lived to see many more of his 
popular compositions fall into the public domain. 

Mr. Chairman, by far the greatest majority of songwriters have not been, 
and are not now as prolific or successful as was my late father. They need 
every little bit of income possible to spur them on in their efforts to make a 
contribution to America’s musical heritage. I believe—as did my father—that 
a songwriter is entitled to compensation during the short term of his copy- 
right from all sources which perform his works publicly for profit. The juke 
box is certainly performing copyrighted music for profit. 

[I appear before you today not only as the daughter of one of America’s best- 
known composers but as a private citizen. In both capacities I urge you to do 
all that you can to make it possible for the creators of music today and in 
the future to receive income from all those who profit from the use of their 
music. 

Thank you for giving me the oportunity of appearing before you today. 


Mr. Wits. Is Mr. Collins with us? 
Weare glad to have you, Mr. Collins. 


STATEMENT OF JULES M. COLLINS, SALES MANAGER, ASCAP 


Mr. Cotuins. Thank you, sir. 

Mr. Chairman and gentlemen, I am Jules M. Collins, sales manager 
for the American Society of Composers, Authors and Publishers, 
575 Madison Avenue, New York City. I have been employed by 
ASCAP for 20 years and as sales manager for 10 years. Under my 
supervision are 21 district offices throughout the United States and 
Puerto Rico, with a total of about 125 employees. 

I am in general charge of the licensing of commercial users who 
are engaged i in publicly performing for profit the copyrighted musi- 





20 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


cal compositions of the men and women who write those works and 
their publishers. These users—our customers—include not only the 
radio and television networks and their affiliates, but the independ- 
ent local radio stations and many thousands of restaurants, taverns, 
bars, grills, nightclubs, dance halls, skating rinks and other estab- 
lishments performing the music in the ASCAP repertory. Many 
of these establishments are old and valued friends who have held 
an ASCAP license for 25 years or more. The number of our li- 
censees at the present time is in excess of 30,000. 

If H.R. 5921 becomes law, the task of licensing and collecting 
license fees from jukebox operators so far as ASCAP is concerned 
would probably fall on me and my staff in the home and field offices, 
Consequently, it may be helpful to this committee for me to place 
at its disposal the results of my experience in licensing a broad 
variety of commercial establishments using our music, in the hope 
that some light may be shed on the nature and extent of the economic 
impact on jukebox operators of their joining the ranks of all other 
commercial users and paying for the music from which they make 
a profit, if Congress enacts H.R. 5921. 

Any attempt to determine the size and extent of the jukebox indus- 
try or its receipts is difficult. However, certain information is 
available from the 1959 Music Machine Guide. 

I believe you gentlemen have received a copy of it. It was pub- 
lished by the tr: ade publication The Billboard on April 6, 1959, in 
conjune tion with the 1959 Convention of Music Operators of America. 
This publication is based upon figures supplied by jukebox operators 
in response to The Billboard’s jukebox operators polls of 1957, 1958, 
and 1959. 

The U.S. jukebox industry consists of business firms operating at 
three levels: the five manufacturers, their regional distributors, and 
the operators. The jukebox manufacturers sell their product through 
approximately 200 distributors at the present time. According to 
industry sources, there are 450,000 to 500,000 jukeboxes operating in 
the United States and about 10,000 operators 

Each operator owns and operates a “route” or routes consisting of 
from a few to a thousand boxes. The operator installs his machines 
in various “locations” such as taverns, bars, restaurants, ete., and 
every week or two he or his route man collects the coins, adds a few 
new records, and services the machine. Under the proposed legisla- 
tion it would be the operators who would pay for the use of music. 

The “take” of coins which operate the jukebox is divided between 
the operator and the location proprietor, according to the terms of 
their arrangement. Typically, the operator’s route collector collects 
and divides the receipts as he makes his rounds, leaving the location 
proprietor with his net take in his possession. 

Sometimes this net take includes a specified amount from the gross 
receipts of the machine—so-called front money or money off the top— 
before the operator divides the receipts with the location. (The 

various methods of location payment are tabulated in Music Mac ‘hine 
Guide at p. 7.) 

The variations in net take are enormous. The Billboard poll indi- 
cates that operators received in 1958 a net take for themselves of 
$32.16 per box per week in the best locations; $10.01 in the average 
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locations; and $3.72 in the poorest locations (Music Machine Guide, 
p. 6). This poll, which is from the industry itself, also reveals many 
other interesting facets of the business. Here are a few worth your 
attention : 

Most jukebox operators—nearly 90 percent—operate other equip- 
ment (Music Machine Guide, p. 4) such as amusement games, cig- 
arettes, and other vendors, kiddie rides and arcade equipment. 

Only about one-fourth of all operators have a route with 24 or 
fewer jukeboxes. Almost 70 percent have from 50 to 199 boxes on 
their route. The mean average number of machines per operator is 
69. Of total jukeboxes operated, almost one-third or 31.8 percent 
are big, new machines containing 100 records, or 200 selections; more 
than half, or 54.8 percent contain 80 to 120 selections, and only 10.8 
percent are small machines with only 40 to 50 selections. The 200 
selection machines, of course, are 99 percent plus on dime play— 
that is, it costs the patron 10 cents to play one selection or a quarter 
to play three selections. About two-thirds of the 80 to 120 selection 
machines are on dime play (Music Machine Guide, pp. 5, 7, 8). 

Six out of ten operators of jukeboxes have other income—from 
other type of machines, retail or wholesale record stores, or distrib- 
utorships (Music Machine Guide, p. 7). 

The Billboard poll pretty well disposes of the claim by operators 
that their boxes primarily popularize records. The greatest per- 
centage of operators purchased records already popul: rized by radio, 
television, and over-the-counter sales (as shown by the fact that only 
10 percent relied on the tabulation by their machines in purchasing 
records, and of all the sources voted most important in programing,) 
the greatest single percentage of operators voted for “trade papers” 
which publish weekly charts showing the extent to which current 
records have already been popularized by other media (Music 
Machine Guide, p. 10). 

Among the other businesses in which jukebox operators are engaged 
is the handling of “background music’”’—musie machines without coin 
slots, which are lable for performance royalties. The number of 
operators combining these two enterprises—that is, jukeboxes and 
the background music enterprises increased from 13.3 percent in 
1956 to 21.9 percent in 1958. Thus more than 20 percent of the juke- 
box operators are already accustomed to clearing and paying 
performance rights (Music Machine Guide, p. 12). 

Mr. Linpsay. When you talk about operators, you do not include, 
I take it, the proprietor who owns his own machine, 

Mr. Couurs. No, sir. The operator is the man who has the route 
and places the machine. 

Mr. Linpsay. So all these figures and percentages exclude the 
proprietor. 

Mr. Cotiins. This applies to the operator, the man who is actually 
operating the machines in the routes. 

Incidentally, the largest manufacturer of jukeboxes, the Seeburg 
Corp., successfully negotiated licensing agreements with ASCAP for 
the past 4 years for their noncoin operated machines which furnish 
background music. 

Mr. Wiiuts. Would you give us a word about the royalty charge 
under those agreements. 
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Mr. Coxurns. If it is all right with you, Congressman, I would 
like to go back to that when I speak about our rate structure, if you 
do not mind. 

The “typical” operator has been pictured by the representatives of 
the jukebox interests as operating between 50 and 60 machines, from 
which he earns less than $4,000 annually. However, the industry 
figures as shown in the Billboard’s poll tel] quite another story. 

Mr. Wiuuts. What is the Billboard poll? 

Mr. Cotuins. This was a poll that was made, sir, by the large trade 
paper that caters to the music industry, and it was made and pub- 
lished by them at the time of the 1959 Convention of Music Operators, 
when they had their convention in Chicago this year. The poll is 
based upon a questionnaire that Billboard sent out to the jukebox 
operators. 

They compiled the figures and arrived at the figures indicated in 
the magazine. 

Mr. Lisonatt. Were these averages gathered from the number that 
responded and then projected, or were they actually from every 
operator ? 

Mr. Cotutns. This, I presume, was based upon the questionnaires 
that they received from the operators. 

Mr. Linonatt. And projected. And you do not know how many 
questionnaires they received as against the entire number? 

Mr. Coturns. No, that is not indicated, sir. 

Mr. Lasonatt. Then that is a fallacious deduction, is it not, on 
projecting a table of this type when neither the number who re- 
sponded as against the total number nor those that are broken down 
in certain classifications of ownership of boxes are itemized? Is that 
right ? 

Mr. Linpsay. Mr. Chairman, that ties in with my question. 

Can you give us the figure, in relation to the figures you have here, 
how many of the proprietors own their own boxes and yet are covered 
by this bill? 

Mr. Couuins. That is not covered in here, sir, but from previous 
hearings, testimony was brought out to my best recollection that of 
the total number of jukeboxes in the country, which are between 
540,000 and 500,000, approximately 5,000 boxes were individually 
owned. That is the only figures that I can recollect was ever brought 
out and I think it was brought out in a previous hearing. 

Mr. Lisonati. Would you get back to my question, sir? 

Mr. Couurns. Yes, sir. 

Mr. Lanonatt. Would you answer my question, sir? 

Mr. Cottins. This “Music Machine Guide” does not indicate how 
many actual operators replied to the questionnaire of Billboard. 

Mr. Wiis. Let us start this way: 

Were questionnaires sent to every operator? Or how many opera- 
tors were contacted ? 

Mr. Coutins. I would say, knowing the type of publication Bill- 
board is, and the circulation they have among people in the music 
business, that they would cover a very, very “wide area. I cannot 
say ex xactly, but this is a very widely read and widely distributed 
pariodionl, and it is considered practically a Bible in the music 
usiness, 





aRnra% 


eo 


— a ~*~ weet 








MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 23 


Any of you who are accustomed to reading Billboard, or ea 
everybody in the music business, I would say, reads Billboard ea 
week—I am giving them a plug here—and the amount of sivialina! 
ments they receive from this business in general indicates a very, very 
wide use and distribution of the periodical. 

Mr. Lizonatt. Would you not say that Billboard is biased as far 

as the theatrical profession is concerned ? 

Mr. Corxins. I would not see any reason why they would not be 
biased in favor of the jukebox operators who give them such a wide 
and healthy advertisement. 

Mr. Lizonatr. I mean in this respect, that the Billboard truly 
represents the theatrical profession in its entirety, whereas this is 
only a sideplay as a result of whatever activities are a result of these 
theatrical people presenting these talents before the public. Is that 
right ? 

Mr. Corirns. All I can say, Congressman, is that as a reader of 
Billboard, their weekly periodical devotes a tremendous amount of 
space to this jukebox duane and receives a tremendous amount of 
advertising from it. 

Mr. Lisonatr. Would you lead this committee to assume that Bill- 
board acted in accordance with the return of these questionnaires? 
That is right, is it not? 

Mr. Courins. That they acted in accordance with it? 

Mr. Linonatt. Yes, they set up these percentages with respect to 
the questionnaires that were answered; is that right ? 

Mr. Coturns. That is correct. 

Mr. Lisonatt. And you do not know how many questionnaires 
were answered ? 

Mr. Coturys. I do not have that, no. 

Mr. Lizonati. And you do not know how many questionnaires 
were sent out ? 

Mr. Cotutns. That would be something actually within the knowl- 
edge of Billboard, I would say. 

Mr. Lisonati. And you do not know how many questionnaires 
were returned. 

Mr. Cotirns. No, I cannot say that. 

Mr. Lirmonatt. And you do not know what percentages in these 
various classifications of ownership of boxes—in accordance with 
the determination that the average man owns from 40 to 60 boxes— 
how many of that — reported under the questionnaire. 

Mr. Cottrns. No, I do not know how many exactly reported, but 
the percentage is indicated. 

Mr. Lisonati. That was only projected from the questionnaires 
of those who owned 40 to 60, who returned these questionnaires and 
answered them. Is that right ? 

Mr. Coutrns. I would say that any poll would show that, any poll. 

Mr. Linonatt. I think if he wants to support his case, my sug- 
gestion, Mr. Chairman, is that he go to Billboard and bring i in before 
this committee that factual data upon which this committee can 
determine whether or not it agrees with the projections that Billboard 
has advanced in these articles. 

Mr. Brooxs. Mr. Chairman. 
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Mr. Wituts. I would hope there might be a representative from 
Billboard who, at. some point, would supply the information volun- 
tarily. 

Mr. Brooxs. Mr. Chairman, that is the second bell for a rollcall. 

Due to the fact that I run every 2 years, I would like to have a record 
of attendance. I am going to leave and I trust that the subcom- 
mittee—— 

Mr. Lisonatt. Could we not recess at this time? 

Mr. Wiis. Off the record. 

(Discussion off the record.) 

Mr. Wituis. You may continue, Mr. Collins. 

Mr. Cotiins. According to this periodical, the average operator has 
69 boxes (see Music Machine Guide, p. 5) from which his take is an 
average of over $500 (Music Machine Guide, p. 6) per year per box— 
or at least $35, 000 a year—disregarding his income from cigarette and 
other vending machines, games and amusement machines, and 
other coin-operated devices which the majority of jukebox operators 
also own and operate. 

At this point, Mr. Chairman, I should like to give you some indica- 
tions as to the possible rate structure, on the basis of which jukebox 
operators would pay royalty fees. 

Obviously, a rate structure should be devised which is not only in 
accord with general trade practices, but which would not overburden 
the jukebox operator. The creators and publishers of musical works 
have shown a disposition to do everything in their power to build a 
strong and expanding entertainment industry in order to enlarge the 
market for their music. There is every reason to believe that the 
jukebox industry will benefit from their dealings with those who write 
and publish music in America if the latter can expect to profit from 
the exploitation of their works on jukeboxes. 

If I may discuss the payments for music by other small users, I 
should like to point out that an establishment operating = a single 
instrumentalist all week long pays only $60 per year or $5 per month 
for the use of the entire ASCAP repertory. The rate se ulate varies 
with the music policy and the type of establishment. Our average rate 
for all establishments using music throughout the United States 
amounts to only $100 per year. Of course, very expensive places like 
the Waldorf-Astoria and the plush hotels in Miami and the Los 
Angeles area pay much more. The rate schedule was arrived at in 
negotiations with the American Hotel Association—and I might say 
pleasant negotiations. 

In addition to the performance fee, the establishment, unlike the 
jukebox operator, must pay the musicians. On the other hand, if the 
live musicians are replaced with a jukebox, the owner of the estab- 
lishment saves the cost of the musicians, participates in the profits 
of the box, and avoids payment to the creators of the songs from 
which he profits. 

Mr. Wiis. Of course, that sentence is technically correct, as I 
know you to be a very careful man, Mr. Collins. 

Mr. Cottins. Thank you, sir. 

Mr. Wits. Well, I do not know. You say: “If the live musi- 
cians are replaced with a jukebox, the owner of the establishment 
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saves the cost of the musicians”—that is true—‘participates in the 
profits of the box, and avoids payment.” 

That is not true, is it? 

Mr. Couns. He does not pay any performance fee when he is 
operating a jukebox. 

Mr. Wiis. When he is operating a place for profit, he does. 

Mr. Coutins. When you say it is a place for profit, what do you 
mean ‘ 

Mr. Wixuis. You have just been talking now about hotels and 
other places. But as I understand the law, if the patrons pay some- 
thing to dance or to be in the place, then there is a performance 
charge for the jukebox. I just want to be right. Is my under- 
standing right ¢ 

Mr. Couurns. You are referring to a place that charges an admis- 
sion fee, I presume. 

Mr. Wiis. Yes. 

Mr. Couns. Sir, to my knowledge, there are few, if any. There 
might be some. I have not run up against them personally. But 
there may be a few places that oper ate a jukebox and also charge 
an admission. They usually charge the patron for the use of the 
food and beverages, whether they are soft drinks or whatever they 
are. But if the patron is putting a coin in the machine and that 
is the way the music is being performed, very, very rarely, to my 
knowledge, is there an admission charge on top of that. 

Frankly, I cannot think of a single instance right now. 

Mr. Wixuts. I know of some in my area where these jukeboxes are 
used for Saturday night dances. 

Mr. Couuins. Yes. 

ut you will sometimes run up against the situation where the 
proprietor might be inserting the coins himself in such a case. But 
you do not find, very often, that an admission is being charged if 
there is a jukebox in the place. 

Mr. Wituts. I did not mean to interrupt you. 

Mr. Cotuins. It is perfectly all right, sir. 

Mr. Wiis. I just wanted to be. right on the basic principles. 

Mr. Coiurns. I have mentioned a basic annual rate of $60. 

Mr. Wiis. That is for a place with a single instrumentalist. 

Mr. Cotuins. Yes, music all week long. 

Mr. Wiis. Is that the average where you have a single instru- 
mentalist? And why pick on that asa basic item ? 

Mr. Couirns. That 1s our basic rate, our minimum rate, for music 
all week long, 52 weeks a year, for a place using a live musician. 

Mr. Wituis. What is the average of places having music that 
employ only a single instrumentalist ¢ 

Mr. Coutins. Oh, there are many, many of them. 

Mr. Wiuuts. I know there are many and there are many the other 
way, but what is the average, the percentage ¢ 

Mr. Couns. I would say offhand that out of our 30,000 licensees 
that we have, we might have as much as one-third with single instru- 
mentalists, small establishments using a pianist, or a violinist, or 
an accordionist all week long. 
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Mr. Wis. I accept your figure, but the point is, you are using 
a third of the licensees as typical. 

Mr. Coxturns. No. Sir, I have said that on the average for all 
establishments through the United States the rate amounts to only 

$100 per year. 

Mr. Wis. I am sorry. 

Mr. Coturns. Do you see that ? 

Mr. Wuu1s. But then, to be fair, in arriving at that average, you 
are taking that third into it. But, you have not given us an aver- 
age of that two-thirds or said a thing about it. 

Mr. Coins. Well, when I arrive at an average of $100 per year 
I have taken everybody into consideration. 

Mr. Wuuts. That is right. You are still thinking of a third by 
itself, two-thirds left alone, and then the whole including the 
one-third. 

All right, I follow you. 

Mr. Coxtitns. Now, this $60 rate which I have mentioned is low- 
ered under certain circumstances. For example, lower rates are en- 
joyed by summer resorts and the like which operate only seasonally, 
and such small users as FM radio stations, which pay as little as $1 
per month or $12 per year. I should like to take your time to ex- 
plain how this nominal rate for FM stations was arrived at as a 
means of encouraging a user confronted by special economic prob- 
lems, but shall not do it at this time, unless the committee so desires. 

Now, getting to the matter of the license fee that Congressman 
Celler has already mentioned, I think he mentioned this fact, that the 
National Licensed Bever rage Association proposed, during the recent 
moorings before the Senate Judiciary Committee a scale as follows: 

$25 per year for a machine designed to play 200 selections, $20 per 
year per machine for a machine with 100-200 selections, and $15 per 
year per machine for jukeboxes playing 50-100 selections. 

Mr. Wiuis. What is the National Licensed Beverage Association ? 

Mr. Coruins. That is a national tavern association, the largest 
national tavern association of the country, which appeared at the 
hearings and testified through their president, I believe—— 

Mr. Cevter. That, Mr. Chairman, is a very reputable organiza- 
tion. They have offices in New York and cover the whole country, 
and they have a very, very large membership. 

Mr. Wiis. Yes; but I just wanted the record to reflect this as 
I understand it from his testimony: that this association, as he ex- 
pressed it, represents the largest tavern owner organization, and that 
they are the ones suggesting that scale of $25, $20, and $15. 

I am wondering whether that reflects the views or the ability to pay 
by the others. 

Mr. Cotiins. All I can say is that this organization is so represent- 
ative and is so widespread that it operates on such a national scale 
that it probably covers a very, very large segment of this industry. 

In this connection, I might say that when the National Licensed 
Beverage Association presented this scale or this schedule of fees, it 
was to be in full payment for all jukeboxes and all organizations that 
supply the music, such as ASCAP, BMI, and SESAC. The Senate 
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committee made this clear on page 17 of their report which Congress- 
man Celler read, stating that— 

this royalty scale is workable and represents a reasonable and fair framework 
within which negotiations could be had between the authors and composers 
and their representatives and the jukebox industry and its representatives, 
with a view to a just and equitable solution to the problem here presented 
(S. Rept. 2414, 85th Cong., 2d sess., p. 216). 

I want to emphasize that this scale proposed by the National Li- 
censed Beverage Association, while far below the lowest ASCAP 
fee for the use of the ASCAP repertory by any other comparable 
commercial user, would be in full payment for the right of juke- 
boxes to perform not only ASCAP music but BMI and SESAC 
music, in fact any and all music used in the box from whatever 
source. 

The Senate committee made this crystal clear, stating on page 
217 of the report cited above: 

The proposal as presented by the National Licensed Beverage Association 
is a fair and reasonable approach as a maximum payment to be required of 
any operator to the authors and composers of the music such operator may use. 

As noted before, contention has been made that the operator would be sub- 
jected to the payment of a $25 fee to one performance-rights society and an- 
other $25 fee to each and every other organization now in the field of repre- 
senting composers and authors. The committee desires it to be understood that 


> 


in the use of this formula the $25, $20, or the $15 fee, as the case might be, is 
the maximum fee for any jukebox and should be an overall fee, irrespective 
of the source of the music employed. 

The committee further stated that in a letter to it, the General At- 
torney of ASCAP stated that ASCAP is willing to accept its reason- 
able share of royalties on jukeboxes within the range suggested by 
the National Licensed Beverage Association. 

Mr. Ceiiter. Have these fees or this arrangement been discussed 
by BMI as well as ASCAP and the other interested organizations 
with the National Licensed Beverage Association ? 

Mr. Coturns. 1 cannot answer that, Congressman. I do not know 
whether they have discussed it with them or not. Of course, BMI 
was represented at these hearings before the Senate and they heard 
this schedule proposed by the National Licensed Beverage 
Association. As far as | know, nobody has objected to it. 

This Senate report further broke down the scale of fees in such a 
way as to determine how it would work out on the basis of average 
royalty payment per day per box. The relevant portion of the 
report follows (p. 12, Senate Rept. 2414, 85th Cong.). 

Mr. Wituts. The chairman already read those figures. 

Mr. Cotiins. Yes, there is no point in my going into it except to 
say that the average for the 500,000 boxes was 5.4 cents per day. 

Then I have a quotation here that was supplied by the copyright 
office of the Library of Congress, which I believe, was also included 
in Congressman Celler’s testimony, from which it would appear that 
the highest royalty payment would be 6.8 cents per day on jukeboxes 
carrying as many as 200 selections and would be lower for the other 
smaller boxes. 


42802 —59 3 
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(Table referred to follows :) 


Upon the basis of available information, the following table shows the sizes 
of jukeboxes on location: 





| 
Performance royalties 
Estimated 





——_—$—<$$$—$ 


Number of selections per jukebox number of | | 





; 

| jukeboxes | Annual | A verage 

| on location | per box | per box 

| per day 

| 

| Cents 
RTA sieht Sid nace cobbbosshhbteman Onyedos bend ical 120, 000 $15. 00 | 4.1 
SE PO Banca citchdusbuddnecdonen 7 = 290, 000 | 20. 00 | 5.5 
Stk Daddndccccacddbchbteplomseteéshsdauhoonetceaéseén 90, 000 25. 00 | 6.8 

A Siok alin eae ne enhedinede  snnnciideatninaiel 500, 000 | 19. 70 5.4 








Nore.—This information was supplied by the Copyright Office of the Library of Congress, 
based upon material appearing in the Billboard, May 20, 1957, pp. 50-72. 


From the foregoing, it would appear that the highest royalty payment would 
be 6.8 cents per day on jukeboxes carrying as many as 200 selections. This 
would mean that in any given 24hour period, one play on a dime machine 
would slightly more than pay the royalty. The same would be true of a nickel 
play in a jukebox carrying not more than 50 selections. On a jukebox playing 
50 to 100 selections, slightly more than 1 play on a nickel machine over a 24- 
hour period would pay the royalty, and if a dime were played, slightly more 
than one-half of 1 play would pay the royalty suggested by the Licensed Bev- 
erage Association. Again, in regard to the 200-selection machine, 14% play on 
a nickel machine would pay the composers’ and authors’ royalty for a given 
24-hour period. 

Mr. Wuuis. For my information, assuming such a scale or any 
scale, amounting to so many cents per day, that would not be a pay-as- 
you-go proposition, would it ? 

In other words how are the collections made by ASCAP? How 
often are these people billed? Once a year or what ? 

Mr. Coturns. By whom did you say, Congressman ? 

Mr. Wiuis. You say this would amount to 6 cents a day. 

Mr. Cottrns. 5.4 to 6, yes, sir. 

Mr. Wits. What I want to know is, would they pay that much 
every day, every month, every 6 months, or what ? 

Mr. Couns. That is a matter that is usually subject, with our 
other licensees, to negotiations at the time we arrange the contracts. 
Most of our contracts with other groups of users are negotiated and 
the contract provides for the method of payment. 

Some industries prefer to pay it monthly. Some prefer to pay 
quarterly. It depends upon the type of industry and what 
arrangements are made when you negotiate the contract. 

I think about all I have to sum up now is that whatever formula 
is ultimately worked out, let me assure you that most of the mem- 
bers of ASCAP—both writers and publishers—are small business- 
men, who understand the problems of other small businessmen in the 
entertainment industry and are willing to meet them more than 
halfway. 

We cannot negotiate, however, unless the representatives of the 
jukebox industry sit down with us and bargain In good faith. This 
they have as yet shown no disposition to do. 
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Mr. Chairman, the society which I have the honor to serve as sales 
manager agrees wholeheartedly with the Senate Judiciary Commit- 
tee when it said in its report: 

The American way of doing business is through the bargaining of the parties 
interested in the product to be sold or the product to be used, and negotiation 
should be the solution to the problem dealt with in this legislation. 

ASCAP is willing to have the negotiations begin here and now, 
under the supervision of the House Judiciary Committee or the Sen- 
ate Judiciary Committee or both acting together, or by the Attorney 
General or the Register of Copyrights, or any other governmental 
body. Or we will negotiate directly with the jukebox operators 
themselves. What better place could there be than here in our Na- 
tion’s Capital, in the shadow of the agencies that guard creators’ 
rights and our free enterprise system ¢ 

Thank you for allowing me to express my views 
so much of your time. 

Mr. Wituis. Just one question. 

You referred to SESAC and BMI. I know you speak only for 
ASCAP, but in short, is it your impression that what you have said 
here represents their views—just as a shorthand answer ¢ 

Mr. Cotiins. Would it express their views also? 

Mr. Wiuuts. By what you have said here. Does that express the 
views of BMI and SESAC ? 

Mr. Couns. I really cannot say that, Congressman. I believe 
their representatives are here and are very able to express their own 
viewpoint. 

Mr. Wixuis. Do you have any questions ? 

Mr. Brickrietp. Mr. Collins, suppose that a rate was written into 
law which would provide for $25 per box per year and the represent- 
atives of ASCAP entered into agreement with the operators for $25 
a year per box. On the boxes there will be songs not only from mem- 
bers of ASCAP but there will be songs from independents possibly, 
and songs from those who are members of BMI. 

How would ASCAP, BMI, SESAC, and the other associations 
work out the $25 so that it would be divided among them? 

Mr. Coutiins. That would be a problem, I suppose, that would have 
to be worked out by these various groups by sitting down together 
themselves. I do not believe anyone could say just exactly what the 
specific portion or allotment would be. That would have to depend 
I suppose on surveys and other similar tests to determine, and the 
organizations themselves would probably in the last analysis have to 
work that out. 

Mr. Ceviter. Mr. Chairman, I raise the point of whether it would 
be wise to see any figures like that placed in the bill. I think they 
should be in the report. It could serve the same purpose by putting 
it into the report, if it comes to pass. 

Mr. Wiis. I asked you a question awhile ago, and you asked 
leave to pass it up for the moment ? 

Mr. Coturns. Yes. 

Mr, Wiis. I was referring to your testimony which says on 
page 4: 


, and taking up 


Thus more than 20 percent of the jukebox operators are already accustomed 
to clearing performance rights. 
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Mr. Cottrns. Yes, I see. 

Mr. Wiis (reading) : 

Incidentally, the largest manufacturer of jukeboxes, the Seeburg Corp., suc. 
cessfully negotiated licensing agreements with ASCAP for the past 4 years for 
their non-coin-operated machines which furnish background music. 

[ asked you if you knew about the general terms of that agreement? 

Mr. Cotiins. Yes, sir. 

The Seeburg Co. was the first of the manufacturers of these 
machines to go into the business of background music which had 
ee been done either by means of piping the music into estab- 
ishments by telephone lines, so-called wired music, or, in recent 
times there has been another system of using radio for means of 
transmission. 

The Seeburg Co. arranged a new system of background music by 
installing m: .chines on the premises at locations, and these were 
machines that were not run by coins. They were non-coin-operated, 
They had approximately 100 records, two compositions on each, a 
total of 200 compositions, I believe, when they started. They fur- 
nished the eothiblishanent, with a library of records and made a 
monthly charge to the establishment just in a similar manner to the 
other program organizations I have mentioned who were doing the 
same thing by means of telephone lines and so forth. 

We worked out a schedule with the Seeburg Co. which provided 
for a payment for this type of use, background music used in the 
location on these machines, of $3 per month per location, $36 per 
year. That arrangement has been in effect up until this year, about 
4 years. 

Mr. Wiiuis. And how w idespread is the use of background music? 

Mr. Coturns. Background music is growing very very substan- 
tially, by one of these various means of - performance e. The Seeburg 
organization, for example, had all of their distributors, some 48 in 
number, who handled their regular jukebox business, get into this 
business of installing non-coin-operated machines, and over the 
period of 4 or 5 years I would say that the number of installations 

rew to the point where they were about—I will have to recall this 
Peck my memory now. I would say they were probably somewhere 
in the neighborhood of 2,000 or 3,000 establishments operating just 
through the Seeburg organization alone on this type of operation. 

Mr. Wits. Thank you very much. 

Mr. Corxtins. Thank you, sir. 

Mr. Wituts. I understand we have a very distinguished guest, Mr. 
Oscar Hammerstein. We would be delighted to hear from him. 

I understand you have to take a plane or something? 


STATEMENT OF OSCAR HAMMERSTEIN II, SONGWRITER, 
NEW YORK CITY 


Mr. Hammerstern. Yes, I do. 

Mr. Wiis. I apologize to the other witnesses that we are calling 
you out of order but we are glad to accommodate you. 

Mr. Hammerstern. Thank you very much. 

I will read my statement. 
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My name is Oscar Hammerstein II. Iamasong writer, a coproducer 
of musical shows, and a partner in a music publishing firm. You 
gentlemen may be familiar, I hope, with some of the works with which 
Ihave be - associated, such as “Oklahoma,” “South Pacific, the “King 
and I,” “Carousel,” “Rose Marie,” “Show Boat.” and others. Some of 
the individual songs are “Ol’ Man River,” “Oh What a Beautiful 
Morning,” “Some Enchanted Evening,” “Only Make Believe,” “All 
the Things You Are,” “Why Do I Love You?” and “It Might As Well 
Be Spr ing.” And of course there have been others—some successful, 
some not. 

I have been very fortunate in being associated with songs and shows 
that have been generally well received in this country and in many 
foreign countries, and I hope I have contributed to the enjoyment of 
music by people over the years. And I hope I can continue to do this. 

From many years’ experience as a participant and observer in the 
production of music, I am deeply convinced that the bill now before 
you is right and just. It would give song writers whose songs help 
to earn profits for jukebox operators some compensation for their 
contribution. It would eliminate an outstanding inequity which 
deprives creators of music of a fair return for their works. It would 
ap to bring the copyright law of 1909 down to date with respect to 
jukeboxes which were then unknown and have grown into a $500 mil- 
lion a year industry. 

A question has been raised by counsel for the jukebox manufacturers 
as to how ASCAP, on whose board of directors I have served for many 
years, would distribute the royalties received from jukebox operators 
under this bill. I think I can give this committee the assurance that 
the royalties received from jukeboxes, if H.R. 5921 becomes law, 
would be distributed to those whose works are used in those boxes. 

It would seem that the distribution system of the performing rights 
organization known as ASCAP should have no bearing on the ques- 
tion of whether we who write this music should be paid when it is 
used in jukeboxes. Jukeboxes are no good without records. Records 
are no good without the sound that are impressed on them. Those 
sounds are the song, the words and the music. A song that many 
people love is an important thing. 

It is not made in a factory. It isn’t the result of a shrewd busi- 
ness transaction. It’s an expression of life. It is not merely the 
product of talent and industry and technical skill—though it con- 
tains all those things. It is something that comes out of a man’s 
heart. 

Now, you might wish that some songs had stayed where they were 
and never come out. But if millions, or even thousands of people 
respond to it, then it doesn’t make any difference what you or I may 
think of it. For those people who like to sing it and to listen to it, 
it is important, and it cannot be considered fair that the mechanical 
device for reproducing a song should earn money while the man who 
created it goes unrewarded. 

Mr. Wiis. We recognize the great contribution that you have 
made to America, sir. And we appreciate your appearance very 
sincerely. 

Do you have any questions ? 

Mr. Ceiter. No. 
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Mr. Wits. Mr. Lindsay ? 

Mr. Linpsay. I have no questions, Mr. Chairman. 
Mr. Wiis. Is Miss Kay Swift with us? 

Weare glad to have you with us. 


STATEMENT OF KAY SWIFT, COMPOSER, NEW YORK CITY 


Miss Swirr. Thank you, Mr. Chairman and gentlemen. 

I am a composer of music. I live in New York. I have also been 
a resident of Oregon and of California. I have been a member of 
ASCAP since 1930, educated in classical music as a pianist, started 
work at the age of 15 as an accompanyist, and went into composition 
first of classical and then of show music. 

I was lucky in having to do the score for such shows as “Fine and 
Dandy” starring the late Joe Cook, the first “Little Show,” “Garrick 
Gaieties,” and more recently of Cornelia Otis Skinner’s one-woman 
show “Paris 90” for which I wrote the music and lyrics and also 
played in the orchestra pit here in Washington on tour which was a 
great pleasure. 

It is very rarely that writers have enough success in their commer- 
cial work as I have been lucky to have myself in such few songs as 
“Fine and Dandy,” “Can This Be Love,” and “Can’t We Be 
Friends?” 

Mr. Wits. I hope we can. 

Miss Swirr. I have been lucky in having these because we do have 
to take chances of a financial nature. 

For example, in 1958 I went to England because I wrote the music 
and lyrics for a play by Mare Connolly which was entitled “Hunter's 
Moon”. I went there only to find that the show lasted only a week. 
I did interest a publisher in a song which was published and of which 
a demonstration record was made but as the show closed so fast, the 
publisher took a loss, being unable to market the song, in consequence. 

There are risks that are well known that we must take, which are 
made possible by our more commercial work. 

I also wrote and was happy to have played by the Philadelphia 
Orchestra and by the New Orleans Symphony, a cycle of songs with 
orchestra called “Reaching For The Brass Ring.” This received 
very good notices from critics, and I thought it a good risk to have 
it recorded. So I engaged an orchestra, Robert Russell Bennett con- 
ducted this, and with my orchestrations we recorded it on tape. 

But this has to date not been picked up by any commercial record- 
ing company, so I am out the more than $4,000 that was required to 
launch this. 

I mention these items because I feel they are relevant to the bill 
5921, because as most of our commercial ventures on which we lean 
are recorded ones, we are very dependent upon this in order to branch 
out and try to better our position. 

As to the copyrights on the so-called standards that I have written, 
two of them have already gone through their first period. There- 
fore, should I be lucky enough to live another 25 years, I would not 
receive any royalties at all from these songs. Therefore, I do feel 
that it is just, as has been said by others before me, that the jukebox 
operators should share their profits with the people who write the 


songs. 
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Thank you “— much. ealies 
Mr. Wits. Thank you ever so much, and without objection, your 
complete prepared statement will be placed in the record at this 
oint. 
(The statement is as follows :) 


STATEMENT OF Kay Swrirt 1n Support or H.R. 5921 


My name is Kay Swift. I am a composer who started as a pianist, playing 
classical music in trios and as accompanist to singers professionally at the 
age of 15. I have been a member of the American Society of Composers, 
Authors & Publishers since 1930. My home is now in New York City. I have 
previously resided in Oregon and California. 

My entire adult life has been spent in the world of music, literature, and 
the theater. Perhaps I can best identify myself by referring to my musical 
creations. Among motion pictures for which I have written the songs are 
“Never a Dull Moment,” which was adapted from my book “Who Can Ask for 
Anything More?” and “The Shocking Miss Pilgrim,” the music for which was 
originally written by the late George Gershwin. For the latter picture, my 
own work consisted of arranging George Gershwin’s music in collaboration 
with Ira Gershwin, who wrote the lyrics. 

Broadway productions for which I wrote the music include “Fine and Dandy,” 
“The First Little Show,” “The Garrick Gaities of 1930” and Cornelia Otis 
Skinner’s one-woman show “Paris '90,” for which I wrote both the music and 
lyrics, and toured the country, with Miss Skinner. I played the piano with 
the orchestra and must say I enjoyed the Washington audiences during our 
week at the Gaiety Theater. My most recent venture in the theater was the 
London production of “Hunter’s Moon” for which Mare Connelly wrote the 
book, and I wrote the incidental music and lyrics. Lest one get the impres- 
sion that if an author can succeed in launching a work, it is an automatic 
success, I hasten to add that this play lasted less than a week and that the 
single song in which a publisher was willing to gamble his money and staff— 
“Look Skyward”—resulted in a loss to him, and of course, there was nothing 
to reimburse me for my work and the expense of a trip to London. But 
such losses are among the risks of the writing profession. There was another 
source of income from this play. I received a $250 advance for the expected 
New York production which never came off. 

I mention these personal facts because I believe they have a relationship to 
the bill H.R. 5921, which is being considered by this committee. All indus- 
tries using music commercially, except the jukebox industry, have accepted 
the principle that the writer should be compensated when his work is used in 
public performances for profit. In these days of mass communication, most 
performances are by means of recordings and, if there were no payment for 
those performances, there would be no incentive to composers. During a 
period of more than a quarter of a century in which most of my time has 
been devoted to writing music, my phonograph record royalties have averaged 
less than $500 per year. In only 2 years of the past 10 have recorded royalties 
exceeded $550. The average for the last 10 years has been less than $425 per 
year. This includes records sold for home use, and for performance on radio 
and television, as well as for performances on jukeboxes, and it includes such 
perennially popular songs as “Can’t We Be Friends?” from the “Little Show 
of 1929,” and “Can this Be Love?” and “Fine and Dandy,” published in 1930. 
Incidentally, these compositions have now run through their first term of copy- 
right and, if I am fortunate enough to live for another quarter of a century, I 
shall no longer receive any royalties for any uses of these compositions. It 
does seem fair that I ask to be paid by ali commercial users during the limited 
period of copyright. 

I have talked about my successes, but let me say something about the things 
a writer must do without hope of reimbursement, except possibly over a very 
long period of time, and which he could not do but for the fact that he receives 
royalties from his or her commercially successful works. I have had some 
of my works performed by the Philadelphia Symphony Orchestra, the New 
York Philharmonic, the New Orleans Symphony Orchestra under Alexander 
Hilsberg and the Denver Symphony Orchestra at its Red Rocks Music Festival. 
I felt that one of these works, “Reaching for the Brass Ring,” should have 
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some commercial appeal, and I went to the expense of orchestrating it and 
having a record made, conducted by Robert Russell Bennett, but thus far this 
has been a total loss—at least for the time being. My own out-of-pocket ex- 
penses for recording sessions, orchestrations, copying parts, etc., was $4,380.88, 
I have an itemized statement of those expenses if the committee is interested. 

My good friend, Morton Gould, has reminded me of our first meeting in 
which George Gershwin asked him to orchestrate my first ballet, “Alma Mater,” 
for which George Balanchine did the choreography. Works of this type do 
not yield any substantial income to writers, but our income from other sources 
makes this kind of pleasant and stimulating experiences possible. 

I have had my share of artistic successes such as “A Great Big Piece of 
Chalk,” which was published last year by Peter Maurice of London, and 
which had splendid reviews, but few sales. Of course, it meant a substan- 
tial loss to the publisher. The publisher paid me an advance of $400, which, 
naturally I split 50-50 with Mel Howard, the lyric writer. A singer made 
a demonstration record involving overtime to the tune of $400, which completely 
ate up our advance royalty. 

There are very few opportunities for songwriters today. They are working 
as hard as ever, and the number of men and women in America who have 
adopted writing as a profession has constantly grown. This is a movement 
that I believe should be encouraged especially with the numerous growth of 
industries profiting from the use of music. Although the number of writers 
has greatly increased, there are no more real hits each year at the present 
time than there were when I started writing music. The result is that a 
writer finds his hit songs few and far between. 

Our greatest source of income today is the amount received from the com- 
mercial performances of our works which is reflected by the income which we 
receive through the American Society of Composers, Authors, and Publishers, 
a membership association which acts as a clearinghouse for our works and 
makes it possible for us to devote our time and skill and energy to the profes- 
sion which we love so much, and which we hope will represent a contribution to 
the happiness and prestige of our country. We ask only that the jukebox op 
rators, for whom we supply the raw materials, pay royalties commensurate 
with the value of our contribution to their success, in the same manner as others 
who are engaged in the business of performing our works publicly for profit. 

Too often one looks upon a writer’s income as if it were all net profit. AsI 
pointed out above, there are substantial expenses connected with the profession 
of writing music. Unlike jukebox operators who have investments in a business 
that makes money for them year in and year out, a writer is compelled to 
maintain a certain standard without knowing what return his talents may 
yield him in any year. Each song is a new economic venture—and very few 
succeed. It is a precarious profession at best and, as a rule, it attracts only 
people who have a great devotion to the work in which they are engaged. Is it 
asking too much to hope that we shall be paid by all who profit from our works 
en those occasions when our creations happen to meet the public fancy and 
produce large profits for other people? 

I earnestly plead with this committee to report H.R. 5921 favorably. 


Mr. Wiuuts. Mr. Gerald Marks ? 


STATEMENT OF GERALD MARKS, COMPOSER, NEW YORK CITY 


Mr. Wituts. We are glad to have Mr. Marks. 

Mr. Marks. Thank you. 

Mr. Chairman, members: 

My name is Gerald Marks. I was born in Saginaw, Mich., and I 
now reside in New York City. I am now a composer, but I started 
my musical career playing a piano in cafes and dancehalls in towns 
near Saginaw. 

Although I was fortunate enough to win a 4-year scholarship at the 
University of Michigan, the necessity of supporting my mother and 
sister prevented me from taking advantage of this opportunity. 
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I think my decision to spend my life in the music field began many 


years ago when I had a choice of making a living either by ‘becoming 


the second assistant to the third bookkeeper of the Standard Oil Co. 
of Saginaw or by trying my luck at playing the piano. Much against 
my mother’ s advice, I chose the piano. From there it was only a 
chort step toc omposing music. 

After over 5 years of writing songs which never became popular, 
in 1931 I wrote “All of Me” with Seymour Simons of Detroit. I 
think that song is familiar to some members of this committee—at 
least I hope it is. I am happy to say it has become a standard in 
American popular music. 

I have been fortunate with some of my other tunes such as “Is It 
True What They Say About Dixie ¢”—— 

Mr. Wiis. Not all the time. [| Laughter. ] 

Mr. Marks. Written in 1936 in collaboration with Irving Caesar 
and Sam Lerner. 

I have also written music for several Broadway productions, in- 
cluding the “Ziegfeld Follies” and “My Dear Public,” “White Horse 
Inn,” and “Hold It.” 

In 1937, I collaborated with Irving Caesar on a series of songs 
entitled “Sing a Song of Safety” which I am pleased to say are sung 
by schoolchildren throughout the country and are an accepted part 
of the curriculum in schools throughout the world. 

Having inherited from my mother an abiding conviction that a deep 
religious feeling is important to the survival of our democracy, I 
spent years in research on the backgrounds on the t hree great religions 
of the Western World. This resulted in a trilogy: “The Ten Catholie 
Holy Days,” “The Ten Protestant Days,” and “The Ten Jewish Holy 
Days.” 

In the recording by Ray Middleton with music conducted by How- 
ard Barlow, these works won the official endorsement of the three great 
religious bodies in our country. The album “The Ten Catholic Holy 
Days” carries the official imprimatur of the Commission on Church 
Music of the Archdiocese of New York. 

I have also turned my attention to patriotic songs and with Gen. 
Omar Bradley and Allan Ne vins have written a collection of songs 
entitled “ Nine Day 5 for Americans” which describes the | ackgrounds 
of the v: arious patriotic holidays 3 cele} ‘brated in this country. General 
Bradley, Professor Ne ‘vins, and I have gladly assigned the royalties 
from this work to the Paralyzed Veterans of America. 

At the request of the American Heritage Foundation, which has 
been eae the duties of citizenship, I wrote “When You Reach 
the Age of 21,” which was used extensively in their campaign to bring 
a greater nui ae r of pe ople to the p IIs in ‘the ] last election. “Of course, 
writers do not accept payment for such works. It is an obligation of 
citizenship. 

ASCAP is very much aware of this public responsibility. An ex- 
ample of this is a trip which five or six songwriters, including myself, 
made to Europe and Africa a few years ago at the invitation of the 
Army and Air Force. We went over and spent 6 weeks in Europe and 
Africa entertaining American troops stationed in those areas. 
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My musical activities have been varied; the safety, religious, and 
patriotic songs are never written with a view to financial gain. I am 
very proud to have played my small part this way in keeping alive 
our way of life. I am grateful that the returns from my works on 
which others made a profit enable me to do these things. 

Like most songwriters of today, my income from my more popular 
works is derived mainly from public performances and sale of records, 

Mr. Wius. At this point let me ask you your judgment. 

As you well know, the ASCAP people want to stress the royalty 
derived from public performances, while the coin-operated-machine 
operators say “well, why don’t you increase the manufacturer royalty 
and get more of a return from what you described as the ; sale of 
records.” 

Can anything be done to work a formula around the sale of records 
and have pay-as-you-buy system, rather than pay-as-you-play? I 
would like to have your judgment on that. 

Mr. Marks. I do not think, Mr. Chairman, that I am qualified to 
give an opinion on that. That thought has never occurred to me, and 
if I did give an opinion right at this moment it would be off the cuff. 
I do not think I am qualified to do it. 

I think there are others in the room here, if you would be good 
enough to ask them that question, that are much more qualified than I. 

Mr. Wits. I know there are others but they are diametrically 
opposed in their views and you strike me as being such a fairminded 
person that I would like to have your views on it. 

Mr. Marks. I would like to think that over and if you would like 
me to, I would do it and write it to this committee. 

Mr. Wuu1s. I would have preferred it off the cuff. 

Mr. Marks. Gee, I really don’t know. It is a very important 
question, to me anyway, and I would have to give that some mature 
consideration. 

Mr. Wiis. As you can imagine, we here are so much less competent 
than you, because we do not know a thing about the song business, 
and are being placed in the position of having to judge on it and act 
on it, when you have lived with it all your life, and you cannot 
enlighten us. And believe me I am trying somebody very charitable 
and sincere in talking to you. 

But anyway, proceed. 

Mr. Marks. I would like to think that over, and if this is done at 
all—I do not know much about the procedures here. But if this is 
done at all I would like to submit a statement on the subject. 

Mr. Wiu1s. You would be surprised how simple the procedure is 
here. 

Mr. Marks. I would like to write this to you if I may after I 
leave here, after I have thought it over. I would like to write you a 
letter on this. 

Mr. Wiis. A personal letter, from you, with your own reaction? 

Mr. Marks. Yes. I would just think this over and write exactly 
what I think about it. 

Mr. Wituis. I would welcome it. 
Mr. Marks. Thank you. 
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(The material referred to follows:) 


NEw YorK Clry, July 21, 1959. 
Hon. Epwin E. WILLIs, 
Chairman Subcom nittee No. 8, 
House Judiciary Committee, 
House Office Building, 
Washington, D.C. 

My Dear CHAIRMAN WILLIS: You will recall that when I appeared before 
your subcommittee on June 10th to testify in favor of the jukebox bill, H.R. 
5921, you asked me whether as a songwriter I would be satisfied to leave the 
jukebox situation unchanged, if the present statutory rate of 2 cents per record 
were increased to, say, 4 cents per record. I have given this question careful 
and serious consideration and the following are my thoughts. 

With respect to the above suggestion, actually, as many witnesses testified, it 
is difficult to get the 2-cent mechanical royalty which the statute now allows, so 
that a ceiling of 4 cents might be economically of no value to the writer of a 
new song. 

If, as you, Mr. Chairman, suggested, payment of a 4-cent mechanical royalty 
was made compulsory, it might be difficult for any but established songwriters 
to have their works recorded, which might have the effect of discouraging rather 
than encouraging songwriters to continue creating music. Indeed, this would be 
just shifting the onus from those who properly should pay for the performance of 
music, to the recording companies, who find it, so they say, uneconomical to 
pay even the 2-cent rate. 

I would like to respectfully point out that a song is considered a hit today 
if 100,000 recordings of it are sold and that even if the 2-cent royalty is paid 
in full on each of these recordings, this is a total of only $2,000 in record 
royalties, which is split between the collaborators of the song and the publisher. 
The writers (if only two) would get (each) only $500. I there were three 
writers on the song, which is not uncommon, then each of them would receive 
$333.33. If 20,000 of these records were bought by jukebox operators, and each 
record were played only twice daily for 8 weeks, at only 5 cents per play, the 
public would pay, and the jukebox operators would receive, $112,000 (20,000 
records times 14 plays per week times 8 weeks at 5 cents per play). The writers’ 
royalties from those 20,000 records would amount to only $200 between them. 

The Copyright Act gives a separate right to compensation for the public 
performance of a work. Since other commercial users pay when they perform 
our works by means of recordings, there is no reason why the jukebox operators 
should not also compensate us since they profit from the use of our music. 

Please know that the delay in getting this letter to you was caused by an 
emergency operation performed on my wife immediately upon my return from 
Washington. This diverted my attention temporarily. 

Before concluding, allow me to thank you, Mr. Chairman, and your committee 
for the courtesies extended to me at the hearings. 

With best wishes, I am 

Sincerely yours, 
GERALD MARKS, 


Mr. Marks. Anyway, I said that my income from my more popu- 
lar works is derived mainly from public performance and the sale of 
records. The sale of sheet music which used to be a major source of 
income to the songwriter has become negligible since the advent of 
radio, television, and jukeboxes. 

The jukebox operators insist that they ought not to pay when 
my works are performed in jukeboxes for their profit because, they 
say, I have already received a 2-cent royalty from the manufacturer 
of the record. Actually, the 2-cent royalty is a maximum and often- 
times it is not paid on a great many records. 

Mr. Wiis. Why? 

Mr. Marks. I think someone made this point before. 

There are many times when a songwriter walks into a recordin 
company, and they say, “We take the song if you will make a dea 
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on it. We know that you are supposed to get 2 cents a side, but”— 
and then they try to get it down. They might begin at 134 cents and 
work you down to lcent. I happen to know this from experience. 

Mr. Wuus. If that would help you any, I would fix that up by 
writing a law and saying it shall be done and pay it to you people 
who write songs. And I think the law says it already. 

Mr. Marks. It says that isa maximum. 

Now, I had better not say that “it says,” to you. I am under the 
impression that it says that this is a maximum. 

Mr. Wiis. I think the legalistic way for the record is this, the 
legalistic situation. The law says it must be done but it imposes no 
penalty or no sanctions for not doing it. 

I can fix it up. 

Mr. Marks. I willaccept that. Thank you. 

Ever since 1897 Congress has recognized the right of an author 
to be paid when his works are performed publicly for profit independ- 
ently of any payment made for the printing of sheet music or the 
pressing of phonograph records. The songwriter is therefore paid 
for the performance of his works by such media as radio, television, and 
orchestras; or when recordings of his are played over the air by a 
disk jockey. 

In fact, he is paid for every conceivable type of performance which 
is made publicly of his music for the purpose of profit. It seems very 
strange to me that he is paid if a restaurant plays his music over a 
phonograph which does not require the insertion of a coin but that he 
is not paid when this same phonograph is activated by the insertion of 
@ coin. 

There is no clearer example of a commercial user of music than the 
jukebox operator. If it were not for the coin-machine exemption 
which was enacted in 1909, there is no question but that the jukebox 
operator would be required to compensate the songwriter whose music 
he plays. Since, in fact the jukebox is as large a commercial user of 
music as are the radio and television industries, there is no logical 
justification for enabling it to use the product of the songwriter 
without paying for it. It is for this reason that I respectfully urge 
this committee to recommend the passage of H.R. 592 

Mr. Wuuts. Thank you. You have made a tremendous impression 
on me. 

Mr. Marks. Thank you very much. 

Mr. Linpsay. Mr. Marks, | should just like to say that I for one am 
very grateful to you for taking the trouble to come to Washington to 
tell us your thinking on a very, very complex subject. 

Mr. Marks. Thank you. 

Mr. Linpsay. As the distinguished chairman of this subeommittee 
knows, one of the most exciting things about the district that I am 
honored to represent is that it includes the theater district in Man- 
hattan, it has in it the Metropolitan Opera, Carnegie Hall, City Center, 
just to name a few, and it is an educating and helpful thing to have 
you and distinguished constituents of mine also like Oscar Hammer- 
stein and Miss Fields come here to talk to us. 

I assure you of one thing, that if you found the questions of the 
chairman of this committee difficult to answer, it is because you are 
before one of the finest constitutional lawyers in the House of Repre- 
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sentatives and also one of the most careful draftsmen, and a man who 
does not find decisions easy to come by, because he sees things that the 
rest of us ordinary people do not often see. 

Mr. Wituis. Now a song comes to my mind. The song is “It’s a 
Lie, _ Say It Again.” 

Mr. Linpsay. What he was trying to tell you a moment ago was 
that he wishes it was as easy for legislators to reach decisions on sub- 
jects as it is of course easy ‘for you to come to one point of view and 
one decision on this subject. 

Mr. Marks. Thank you for your remarks, Congressman. And 
thank you gentlemen for your kind attention. 

Mr. Wis. Miss Dorothy Fields ? 

We are most happy to have you Miss Fields. 


STATEMENT OF DOROTHY FIELDS, LYRIC WRITER AND AUTHOR 


Miss Frevps. Thank you, sir. My name is Dorothy Fields. 

Mr. Wits. How well we know it. 

Miss Firips. Thank you. I am a lyric writer and an author. My 
whole family was in the theater. My father was Lew Fields of Weber 
and Fields. My older brother is Joseph Fields who is an author, 
and the author of “Junior Miss,” “My Sister Eileen,” “Wonderful 
Town,” “Tunnel of Love,” and with Oscar Hammerstein he collabo- 
rated on “Flower Drum Song.” 

My brother Herbie started with the combination of Rodgers and 
Hart, as Fields, Rodgers and Hart, and has done many many plays. 

I, with Herbie, have written “Let’s Face It”, “Something for the 
Boys,” “Mexican Hayride,” “Annie Get Your Gun,” “Up in Central 
Park,” and the current “Redhead” now starring Gwen Verdon. 

I have been very fortunate in numbering among my co-authors the 
late Sigmund Romberg and Jerome Kern; Harold Arlen, Morton 
Gould, Jimmy Me Hugh, Fritz Kreisler, Oscar Levant, Arthur 
Schwartz and Harry Warren. I should lil ce to mention partic ularly 
J. Fred Coots, with whom I wrote my first song in 1927, and Albert 
Hague, with whom my brother and I wrote the current Broadway hit, 
“Redhead,” starring Gwen Verdon. 

I shall not bore you with a recitation of the many songs we wrote 
which were the product of a great deal of hard work, but resulted in 
very little public ag 4 ance; but I should like to mention some, of 
the songs which may be familiar to you such as “I Can’t Give You 
Anything But Love,” “On the Sunny Side of the Street,” “I’m in the 
Mood for Love,” “The W ay You Look Tonight, **A Fine Romance,” 
“Lovely To Look At,” “Stars in My Eyes,’ ‘and “Love Is the Reason.” 

Among our shows, in addition to “Up in Central Park” and “Red- 
head” have been “Let’s Face It,” “Mexican Hayride,” “A Tree Grows 
in Brooklyn,” “By the Beautiful Sea,” “A Fine Romance,” and “Don’t 
Blame Me.” 

As you will observe, Mr. Chairman, I have been one of the more 
fortunate songwriters because so mi uny of my songs have survived over 
a long period of time and because in writing for the theater, I have 
a springboard for my songs which is not available to the great majority 
of writers whose only hope of income today is from public perform- 
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ances of their works on radio and television and the limited income 
which they receive from the dwindling sales of phonograph records. 

Sheet music royalties which were very substantial until the advent 
of present day means of mass communication have almost disappeared. 
Where a sale of a million copies could be expected for a hit song,—and 
I did have a million copy sales on “I Can’t Give You Anything But 
Love”—a sale of 50,000 copies is unusual today. 

Very few phonograph records of seemingly successful songs reach 
the 100,000 mark, although here and there, we do see record sales 
of a million copies of a single work. Considering that there are 
over 5,000 writer members of ASCAP and only about 50 hits each 
year, it is easy to see how infrequently a writer may expect his song 
to reach hit status. 

Competition never was keener and the chance of success was never 
more remote. Any additional income that may be made available 
to the great majority of songwriters will help to encourage them 
to remain in this very difficult profession ne to contribute more 
songs and thus to enrich the musical life of our Nation. 

Songs are consumed in a very short time today largely because 
of their repetition on radio, television, and in jukeboxes. The writer 
is paid for his performances on radio and television whether those 

rformances are by living performers or by the use of records. The 
jukebox industry, which unlike radio or television uses music ex- 
clusively, pays nothing for the music which produces for that industry 
an amount estimated at more than $500 million annually. 

The income of the jukebox industry compares favorably with the 
income of television and radio. If there is any validity to the propo- 
sition that a composer should be paid when his works are used 

ublicly for profit, then jukebox operators of all people should pay 
bor such use. But for the accident of the 1909 law—and I seem to 
have heard that several times—which could never have contemplated 
the present day jukebox, we would be receiving payment for the use 
of our works through this medium. 

The 1909 law continued to recognize, as did the 1897 law, that 
we were entitled to be paid when our works were performed in public 
performances for profit. I believe, Mr. Chairman, that if Congress 
were formulating copyright legislation today for the first time, it 
would not grant this exemption to jukeboxes. I believe Congress 
would place the operators of jukeboxes in the same position as the 
broadcasting station in which a disk jockey spins records for a large 
part of the day or a department store or restaurant which uses recorded 
music to encourage the customers to stay longer and spend more money. 

I earnestly lieve that if Congress were viewing the subject for 
the first time in terms of the congressional mandate empowering 
Congress to grant exclusive rights to authors, there would be no 
distinction between a performance in a tavern by someone playing 
our works at a piano on the one hand and a performance by a name 
artist or band providing entertainment by means of a jukebox. In 
both cases, the performance is given for the purpose of bringing 
a profit to someone other than the creator of the work. Under our 
system, when that happens, the creator is entitled to reasonable 


payment. 
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The jukebox operators say that they should not pay anything 
because some of the operators run a marginal business. I wish this 
committee could observe the plight of some writers who can never 
be sure that their creative efforts will bring them any return. Is it 
asking too much that they receive some payment for those few works 
that do find favor with the public and that they receive their payment 
from those industries which derive the greatest income from their 
works ¢ 

The first two recognize their obligation to pay. It would seem 
that the jukebox operators should do likewise if for no other reason 
than to have more minds and hearts at work producing more and 
better music for their jukebox patrons. After all, as a famous Su- 
preme Court decision points out, in the last analysis it is the public 
that pays for this music. 

“If music did not pay it would be given up. If it pays, it pays out 
of the public’s pocket.” The jukebox operators who merely supply 
the mechanical means to reproduce our music should be willing to 
pwy to us a small part of what the public pays them. Enactment of 
H.R. 5921 would insure this. 

I hope this committee reports the bill favorably. 

Thank you very much for your attention. 

Mr. Linpsay. Miss Fields, are you a member of ASCAP? 

Miss Fretps. I am, since 1927. 

Mr. Linpsay. There was no reason why you selected that as your 
affiliation rather than BMI, was there? I am just trying to get 
educated a little bit. 

Miss Fretps. BMI was not in existence in 1927 when I got into 
ASCAP. 

Mr. Linpsay. Thank you. 

Miss Fievtps. You are welcome. 

Mr. Wits. Our next witness is Mr. Morton Gould. 


STATEMENT OF MORTON GOULD, GREAT NECK, LONG ISLAND, 
NEW YORK 


Mr. Wits. We are glad to have you, Mr. Gould. 

Mr. Goutp. Thank you, sir. 

Mr. Wits. Do you have a prepared statements ? 

Mr. Goutp. Yes, I do. 

Mr. Wits. Please proceed. 

Mr. Goutp. Mr. Chairman, committee members, my name is 
Morton Gould. I reside in Great Neck, Long Island. I am a mem- 
ber of the board of directors of the American Society of Composers, 
Authors and Publishers since April of this year. 

I have been making music, in one form or another, since early 
childhood. Those of you who attended the inaugural concert of 
President Eisenhower in 1957 heard the National Symphony Orches- 
tra conducted by Dr. Howard Mitchell, perform my musical setting 
of the Declaration of Independence. 

I am what is known as a symphonic composer. A symphonic 
composer may be aptly defined as someone ae writes very much 
for very little. 
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The more notes—the less money, so to say—a kind of permanent 
inflation. 

I personally have been fortunate in having my major works per- 
formed and, in some instances, recorded by “conductors such as the 
late Arturo Tose anini, Dinitri Mitropoulos, Leopold Stokowski, 
Fritz Reiner, to name but a few. Iam doubly fortunate in not being 
solely dependent on the income derived from these performances 

As a composer, the bulk of my revenue comes from my lighter in- 
strumental compositions, loosely categorized as popular standards, 
such as my “Pavane.’ 

My ballets, such as “Interplay” with choreography by Jerome Rob- 
bins, and “Fall River Legend” with choreography by Agnes de Mille, 
are modestly lucrative when the performing companies are solvent. 

I have made substantial money from films, such as “Cinerama 
Holiday,” and the recent “Windjammer” 

For the Broadway musical theater I wrote the scores for “Billion 
Dollar Baby” and “Arms and the Girl’—contributing songs that 
turned out to be successfully unpopular. 

There is an occasional commission—such as the joint commission 
given me by the Power Authority of the State of New York and Hydro 
Electric Power of Ontario, for the opening ceremonies of the Robert 
Moses Dam on the St. Lawrence Seaway last year. 

Now I have stated a few personal credentials and statistics in an 
attempt to briefly outline some of the positive and negative realities 
of the composing profession. 

Composers, both popular and symphonic, successful and not so 
successful—deal in mercurial and volatile commodities, 

It is essential and basic to our existence, therefore, that the areas 
of communication that use our product for profit and entertainment 
recompense us accordingly. Most of our income comes from perform- 
ances and most performances today are through recordings. 

This brings us to the issue under consideration. 

As far as I know, the jukebox industry is not a philanthropic one; 
furthermore, I assume that public places do not use jukeboxes to dis- 
courage patronage—but rather to stimulate it. 

Beverages and food are apparently easier to merchandise with the 
added attraction of entertainment—namely recorded music via the 
jukebox. 

Now, what is on this record? Sound effect? Bird calls? Needle 
scratch? Gentlemen, it is our music. 

The drink is paid for, the food is paid for, the help is paid for, the 
rent is paid for, the jukebox is paid for, every 244 minutes of jukebox 
music is paid for, but what isn’t paid for? a basic source of the 
whole jukebox operation—the music and the composer. ‘To you, my 
fellow music listeners—and I hope music lovers—I submit that this 
is inequitable. 

The jukebox operators are the only commercial users of music who 
make no payment when our works are used commercially for their 
prolit. 

rae offer only two excuses: 

That they are the beneficiaries of a provision of the 1909 copy- 
right law. This law, however, could not and did not envisage the 
present jukebox industry. 
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2. That we, as composers, should be satisfied with the royalties we 
receive from the manufacturer of phonograph records. That royalty, 
of course, is dependent on a person buying the record for private use 
and enjoyment. 

Today, outside of a few top “pop” sellers, records are often played 
through commercial outlets without any appreciable store sale. 

It is important to understand that performance by records is a 

major autonomous outlet and profitmaking apparatus—completely 
distinct and apart from store sale to the private individual user. 

Even the 1909 law recognized the fairness of this principle when it 
provided that the payment of the statutory royalty of 2 _ shall 
not free the record from contribution to the copy right “ case of 
public performance for profit.” There can be no question ‘ahah the 
fact that the present day jukebox does constitute a public performance 
for profit. 

If the jukebox operators are justified in not paying when they use 
records, the broadcasters and other users would be equally so justified 
and the result would be impoverishment of our musical creators and 
our musical culture. This would violate the basic tenets of our eco- 
nomic system and would in effect penalize and discourage creative 
produc tivity. 

I know you understand that I appear here despite the jukebox hits 
[ have not written and because I feel—as I’m sure you do—that all 
of us benefit from justice. 

In fairness to the composers and copyright owners whose works 
are used in jukeboxes and in fairness to radio broadcasters, restau- 
rants, hotels and other users who perform publicly for profit by means 
of recorded music, I urge that the committee recommend the passage 
of H.R. 5921. 

Thank you very much. 

Mr. Lixpsay. May I ask a question, Mr. Gould 

Mr. Gouxp. Yes. 

Mr. Linpsay. Perhaps you can answer something that has been 
going through the back of my head: Do I understand that the kind 
of music you compose does not too often find its way into jukeboxes ? 

Mr.Goutp. Very rarely. 

Mr. Linpsay. For example, “Interplay” or “Fall River Legend”, 
were they ever made the subject of eal 

Mr. Gourp. No, but I think my “Pavane” has been. It was never 
a big hit in the way a popular song is, but it has been in jukeboxes 
at different times. 

Mr. Linpsay. On the whole then, I suppose the jukeboxes are really 
substantially confined to the “Hit Parade” type of thing; is that not 
right ? 

Mr. Govtp. Basically, yes. The only thing is that I think none of 
us knows at what point let. me say this in all honesty: I have written 
songs that millions of people have not sung, but if at some date I 
should write something that should be popular in that sense and 
should get into jukeboxes, I certainly want to feel I would be recom- 
pensed accordingly. 

Mr. Linpsay. You have received some recognition from recordings 
that are used popularly, have you ? 

Mr. Goutp. On jukeboxes? 
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Mr. Linpsary. Not necessarily jukeboxes, but public performances 
of your known phonograph records such as radio and television ¢ 

Mr. Goutp. Yes. Yes. 

Mr. Linpsay. Are you a member of the ASCAP ? 

Mr. Goutp. Yes, sir. 

Mr. Linpsay. What happens when you are entitled to a royalty 
because of the performances of one of your compositions? Who keeps 
tabs on whom! How do you know that you are supposed to be paid? 
Does ASCAP get in touch with you or do youchase them ? 

Mr. Goutp. No. It isa very complex system, but it is an organized 
system of payment predicated on certain priorities. I do not want to 
take up time now but in a very general way, if that would do, just 
to rather clarify it: If a work is performed, that counts for a certain 
credit, or a certain number of credits, and the society has rules. Let 
us say SO many credits are equal to so much. We get paid quarterly 
payments that represent our total credits translated into dollars, 
depending on the number of performances we get. 

That is a very fast summary of it. 

Mr. Linpsay. You accept what ASCAP says is your share of public 
performance royalty payments? Do you not have means to check 
this, to follow up and to audit and that kind of thing? 

Mr. Goutp. I think we could all go in if we wanted to take the 
trouble, and as I mentioned, there have been cases where somebody 
feels he is not getting enough performance credit. You come in and 
you appear before different committees. 

If you ask whether I myself am satisfied, generally, yes. I think 
all creators always feel that they get less than they should. But as 
far as my own personal experience goes, I have found the ASCAP 
payment to be a very equitable one. 

Mr. Linpsay. You deal directly with ASCAP? You do not ever 
deal with any other organization involved in the whole chain, do you? 

Mr. Gouitp. When you say other organization, how do you mean it? 

Mr. Linpsay. The operators of a radio station, television station, a 
music hall, or anything? You always deal directly with ASCAP, is 
that right ? 

Mr. Goup. Yes, unless it is a direct situation such as a commission. 
As an example, the Ballet Theatre Commission had me to do Fall 
River Legend. Then they come to me directly. But that is a different 
thing. 

As far as performances go, I get credits automatically through 
ASCAP. 

Mr. Linpsay. Thank you. 

Mr. Goutp. Thank you. 

Mr. Wiis. The next witness on our list for today is Mr. George 
Frost of the American Patent Law Association. 

Mr. Frost was not able to be present and has asked us to permit 
him to submit his statement in writing. If there is no objection, at 
aay ar his prepared statement will appear in the record. 

(The statement of Mr. Frost follows:) 


STATEMENT OF AMERICAN PATENT LAW ASSOCIATION, WASHINGTON, D.C., ON 
H.R. 5921, 86TH CONGRESS 


For many years the American Patent Law Association has opposed the juke- 
box exemption of section 1(e) of the copyright code. In effect, this exemption 
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provides that where the reproduction of a copyrighted musical composition would 
otherwise be an infringement of the copyright it is not to be so regarded if the 
reproduction is by a coin-operated machine. 

The jukebox exemption appeared in the copyright law in section 1(e) of the 
act of March 4, 1909. Whatever considerations may have been thought to justify 
the original exemption, an entirely new jukebox industry has come into being 
since that date. By sheer happenstance the modern jukebox falls within the 
language of the exemption, although certainly not within its purpose and intent. 
The American Patent Law Association considers that this anachronism of the 
law can and should be corrected by appropriate legislation. 

The inequity of the jukebox exemption stands in vivid relief when two forms 
of music reproduction are compared. The first is in a restaurant through the use 
of a conventional phonograph. Under the present law and court decisions this 
is copyright infringement (Cf. Herbert v. Shanley, 242 U.S. 591). The second 
form of reproduction is in all respects identical with the first except that the 
phonograph is of the coin-operated type, that is a jukebox. In this case the 
exemption applies and there is no copyright infringement. And this is true even 
though there is more obviously a profit motive and the enjoyment of a direct 
profit in the second case than in the first. 

The American Patent Law Association has supported legislation deleting the 
jukebox exemption in its entirety. (E.g., hearings on 8. 1106, 838d Cong., July 15, 
1953, p. 19.) The association still believes that broad legislation on this point 
would be in the public interest. Short of such complete elimination of the in- 
equity, the association believes that H.R. 5921 is a definite step in the right 
direction and accordingly urges that it be favorably considered by the Congress. 

The American Patent Law Association is composed of approximately 2,150 
lawyers engaged in the practice of patent, trademark, and copyright law. The 
board of managers has authorized an expression to the Congress of the associa- 
tion support of H.R. 5921. So far as is known, there is not a single member of 
the association who supports exempting jukeboxes. 


Mr. Wixuis. Mr. Ahlert. You may proceed. 


STATEMENT OF RICHARD AHLERT, MUSIC PUBLISHER, SCARSDALE, 
N.Y. 


Mr. Antert. My name is Richard Ahlert. I reside in Scarsdale, 
N.Y. Iam a music publisher, operating two music companies with my 
brother. These companies have been members of ASCAP since 1956. 

One of our firms is limited mainly to the publication of works of our 
late father, Fred Ahlert, including “I'll Get By” and “Mean to Me” 
which have been popular for almost three decades. Many recordings 
of these works have ee »opular in jukeboxes, but they do not owe any 
part of their success to that medium. 

Our other company, Knollwood Music Corp., publishes new works. 
At the present time, we are fortunate to have a song which is on all 
the standard popularity charts, “Goodbye, Jimmy, Goodbye,” written 
by a new writer, Jack Vaughn. 

We have tried to develop new writers and have found this to be a 
very costly enterprise. 

I will submit the balance of my statement which will give you all 
the information you may require. 

Mr. Wiis. Thank you very much. 

(The statement referred to follows :) 


STATEMENT OF RICHARD AHLERT IN Support or H.R. 5921 


My name is Richard Ahlert. I reside in Scarsdale, N.Y. I am a music pub- 
lisher, operating two music companies with my brother. These companies have 
been members of ASCAP since 1956. One of our firms is limited mainly to the 
publication of works of our late father, Fred Ahlert, including “I’ll Get By” and 
“Mean To Me” which have been popular for almost three decades. Many record- 
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ings of these works have been popular in jukeboxes, but they do not owe any 
part of their success to that medium. 

Our other company, Knollwood Music Corp., publishes new works. At the 
present time, we are fortunate to have a song which is on all the standard 
popularity charts, “Goodbye, Jimmy, Goodbye,’ written by a new writer, Jack 
Vaughn. We have tried to develop new writers and have found this to be a very 
costly enterprise. 

Before telling the committee something about the problems of a publisher 
seeking to launch a new work, let me talk about “Goodbye, Jimmy, Goodbye” 
which has been on the national popularity charts for the past 10 weeks. The 
history of this song is like most other so-called hits. It did not find its way to 
the jukebox popularity charts until it had appeared on other charts for 4 or 5 
successive weeks. The jukeboxes do not play works until after the work has 
been substantially exploited in other media. I know this from my experience as 
a publisher, and my previous experience as a salesman for a record company. 

The following chart shows the progress of “Goodbye, Jimmy, Goodbye” as re- 
flected in the trade papers Cash Box and Billboard. 


The Cash Box The Billboard 
|The records Top 10 Honor 
diskjockeys| Top 100 jukebox Hot 100 | rlof 
played most tunes hits 
Apr. 11 . 3 Apr. 6 
Apr. 18 62 69 Apr. 13 70 
Apr. 25 44 44 Apr. 20 47 | 
May 2 32 32 Apr. 27 32 
May 9 20) 24 May 4 34 
May 16 20 18 29 | May 11 24 25 
May 23 14 4 om) May I& 23 25 
May 0) 14 l4 i7 | May 2 1s iv 
June 6 13 14 14| June | i 12 
June 13 18 17 12 | June 8 14 13 


Any profit we make on “Goodbye, Jimmy, Goodbye” must come from its use 
in public performances. To date, we have shipped 25,000 copies of sheet music 
of this song, but it is quite possible we may get many of these returned. If we 
have a total sale of 25,000 copies of sheet music by the time it has run its full 
course, we will have done extremely well under present day conditions. That 
would mean a gross of $6,250 from which would be deducted $1,000 for royalties 
to the writer and $1,500 for the cost of printing and sales, leaving $3,750 against 
which our overhead must be charged. 

There have been three recordings of this composition from which we may 
expect to receive a total of substantially less than $5,000 at the rate of 1 cent 
per record. This is our only hit over a 3-year period. During that time, we 
have made demonstration records of 90 new songs at an average cost of $80 to 
$100 each for a total of over $8,000. We were fortunate enough to have 22 
single records of these songs. This meant an additional promotion cost of 
approximately $75 per record, or a total of over $1,500. Our telephone Dill 
alone—we must do a great deal of promotional work on the telephone—averages 
$150 to $200 per month. Our rent is $230 per month. We cannot as yet afford 
stenographic or other office help—and of course, our 90 new songs other than 
“Goodbye, Jimmy, Goodbye” have not yielded any appreciable return. They 
would result in a loss but for the income from performances of recorded works. 
In any publishing business, the successful songs must pay for the losses on those 
that never find public acceptance. For small publishers, such as ourselves, 
income from jukeboxes would furnish a great incentive. 

In addition to being a publisher, I am a composer. My musical education at 
the Julliard School of Music in New York, and my early training with my father 
have been of great help, but of my many songs, only one has been published and 
that was not a commercial success. I am not discouraged because I know of my 
father’s long period of apprenticeship before his successes came. 

The average writer and publisher is a small businessman and needs all the 
encouragement he can get to stay in business. The jukeboxes are among the 
greatest commercial users of music. I urge this committee to support the pend 
ing legislation which would put jukebox operators on a par with other commercial 


users. 
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Mr. Wuius. Off the record. 
(Discussion off the record. ) 
Mr. Witu1s. Mr. Whitcup, Mr. Leonard Whitcup. 


STATEMENT OF LEONARD WHITCUP, SONGWRITER, FOREST HILLS, 
N.Y. 


Mr. Wuircvr. Iam Leonard Whitcup. I have been writing music 
since 1925 and I have had a number of hits, such as “Bewildered,” 
“Frenesi,” “I Couldn’t Believe my Eyes,” “Take Me Back to My Boots 
and Saddle,” and a few others. 

For me, as for most songwriters, it’s usually a long time between hits. 
I would like this committee to understand just what happens when a 
more or less average writer, like myself, is fortunate enough to come 
up with one of those relatively rare hits. 

Several years ago I collaborated with Paul Cunningham, on a song 
that was a big jukebox success, “From the Vine Came the Grape.” 
It was one of the top 10 during the time of its greatest popularity. It 
was played over and over again on jukeboxes across the country. 

For this song which sold about three-quarters of a million records, 
my coauthor and I received one-half cent each for each record sold, 
which amounted approximately to $3,750 for each of 

But now consider what happened in the jukeboxes. Let us assume 
that this song was played on the average of only one time a day on 
the 450,000 juke ‘box machines in the country at that time, for a period 
of 3 months 

That would be almost 41 million spinnings. 

Although many of the jukeboxes now charge 10 cents a play, or a 
quarter for three plays, let us assume the cost for playing our song 
was only 5 cents at that time. That would amount to about $2 million 
in revenue from our song. 

Now, I think, the question for you gentlemen of the Congress to 
decide is this: Was it fair for the jukebox industry to take in $2 
million from the performance of our music, without a single ested of 
this going to Paul Cunn ingham or to me, the writers who created 
this song in the first place? 

This is just one example of the kind of thing that happens over and 
over again, to a greater or lesser extent, under the special exemption 
that permits juk ebox operators to use our music without paying for it. 
In this instance it happened to me and I wanted you to know of my 
experience. 

I am sure you will agree that this is an inequity. Certainly no one 
thought. when C ongress approved that seemingly innocuous |: anguage 
in 1909 about coin-operated music machines, that such a travesty as 
this would come about. 

And so we certainly hope that you will correct this unfair situation 
and pass H.R. 5921, and remove this very special exemption which 
favors the jukebox operators over all the other users of music. 

Mr. Wituts. Thank you, sir. 

Mr. Warrevr. Thank you. 

Mr. Wittts. Mr. Tobias. 
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STATEMENT OF FRED TOBIAS, SONGWRITER, NEW YORK CITY 


Mr. Tostas. My name is Fred Tobias. I have lived in New York 
City all my life. 

I am a songwriter and have been an active member of the American 
Society of Composers, Authors, and Publishers since 1953. 

When I tell you a little about my family background I am sure you 
will understand why it is that I am a songwriter. My father, my 
mother and my two uncles are all songwriters, and incidentally, are al] 
members of ASCAP. 

My father, Charles Tobias, has written such standard works as 
“When Your Hair Has Turned to Silver,” “The Old Lamplighter,” 
“Don’t Sit Under the Apple Tree” and “We Did It Before and We Can 
Do It Again.” 

Other members of our family have written such songs as “Sweet 
and Lovely,” “Sail Along Silvery Moon,” “I’m Sorry Dear,” “Ka- 
trinka,” “If I Had My Life To Live Over,” “Go To on Little 
Baby,” “The Cat’s Whiskers,” and the religious hymn, “In God We 
Trust”. 

My father and my uncles also collaborated on many songs including 
the hit tune “Miss You” in 1929, which was revived in 1941. 

My own composition “Born Too Late,” which I wrote last year, is 
the first of my songs from which I had any real success. That song 
was played frequently over the air, by dance bands and on jukeboxes 
throughout the country. 

I am hopeful that I will be able to write other songs which will 
gain favor with the public. As a young songwriter, my successful 
songs will be few in number for many years; certainly I shall need all 
the money which those songs can earn. As a layman, it seems to me 
unfair that while all other commercial users of music pay the song- 
writer when they perform his work, the jukebox operator is not 
required to. 

am sure the members of this committee know that a song that is 
popular today in most cases will not be popular tomorrow. My father 
and uncles are fortunate that so many of their songs have remained 
= through the years. 

Most songwriters can only hope that their songs will win temporary 
favor with the public. During the time that their songs are popular 
they certainly are entitled to be paid by those who benefit from this 
popularity. 

It cannot be questioned that the jukebox operator more than any 
other commercial user benefits from the songs others have made 
pogeles. There are few pepole who will put a dime in the jukebox 
to hear a song they have never heard of unless, of course, it is a re- 
cording by one of our most popular singers. 

The jukebox operator places in his box only those recordings which 
he thinks the public will want to hear. A song gains its initial 

opularity when it is played over the air or on television—not when 
it is placed in the jukebox. The songwriter who created these hit tunes 
should certainly receive something from the jukebox operators. 

Times have changed since 1909 when the coin machine exemption 
was enacted—which incidentally was 19 years before I was born—and 
it seems to me that its repeal is long overdue. 
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I ask the members of the committee to help put an end to this archaic 
exemption and thus give the songwriter of America compensation 
from this important commercial user of his music. 

Thank you. 

Mr. Linpsay. I have just one question. 

You mentioned the archiac exemption. I am just looking for 
education, however, but do you know what the theory was behind this 
exemption originally ¢ 

Mr. Toss. I do not know at the moment. I understood it at one 
time when I read the original bill but I would not like to state the 
definite terms of it at this time without it before me. 

Mr. Linpsay. Was it an accident or was there a policy behind it? 

Mr. Tostas. I really would not like to state it in definite terms unless 
I could go through it again. 

Mr.Wuuts. I am sure others will go into that in great detail. 

Mr. Tosras. Thank you, sir. 

Mr. Wits. Mrs. Clara Edwards. 

We are happy to have you, Mrs. Edwards. 

Mrs. Epwarps. Thank you. 


STATEMENT OF CLARA EDWARDS, SONGWRITER, NEW YORK CITY 


Mrs. Epwarps. My name is Clara Edwards. I was born on a farm 
8 miles out of Mankato, Minn. My father and brother both served 
in the legislature in St. Paul. 

I now live in New York, where I have lived for years, but prior to 
that I lived for a while in Portland, and for some years in Europe. 

I was educated at the State Normal College in Mankato, Minn., and 
started my musical education at the Cosmopolitan School of Music 
in Chicago. 

Music was always an important part of my life—I recall with 
pleasure how, as a child, my mother entertained our ana by sing- 
ing songs of her native Alsace Lorraine, accompanying herself on 
the guitar. 

Later I went to Europe with my late husband Dr. John Milton 
Edwards where I continued my musical studies in Vienna. At this 
time my husband became president of the American Medical 
Association of Vienna. 

During this period I was a guest at the American Embassy in Stock- 
holm, Sweden, and was asked to sing before Queen Margaretta. It 
was at this time that I was invited to join the Royal Opera Company 
there. Personal reasons made me forgo this priv ilege. 

For some years I followed a singing career, but from 1923 on I 
have devoted myse If almost entirely. to “writing songs for my self and 
other professional singers. I have been a member of ASCAP since 
1925. 

It is very gratifying to me that many of my compositions have be- 
come part of the standard repertory of some of the leading singers 
of our day. 

One of my first songs, “By the Bend of the River,” was introduced 
by the late Grace Moore who recorded it for two different record com- 
panies. Since then it has been sung and played the world over, I 
personally have heard it sung on the radio and in cafes in such distant 
places as Melbourne, Bangkok, Paris and Tokyo. 
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John Charles Thomas introduced “With the Wind and the Rain 
in Your Hair” which later became popular. “Into the Night” has 
been recorded by Ezio Pinza, Gladys Swarthout and Richard 
Hayward. 

Helen Jepson and Sigrid Oregin helped to make my song “Little 

Shepherd” a standard work; John McCormack included “At the 
Close of Day” in many of his concerts; Lawrence Tibbett and Lu- 
cienne Amara have frequently sung “Gypsy Life.” 

Other songs of mine have been programed by such artists as Lily 
Pons, Caesare Siepi, Blanche Thebom, Richard Tucker, Jan Peeree, 
Leonard Warren and others too numerous to mention. 

By way of contrast I have written incidental music for Tony Sarg’s 
marionette show. 

Also I have quite an appreciable sacred catalog. I hope to hear 
them later on jukeboxes—but for pay. 

As you can see my songs are of a more classical than popular nature, 
but some, such as “With the Wind and the Rain in Your Hair,” have 
been used a great deal in jukeboxes. From my own experiences and 
from the experience of many other songwriters I know, I am ina 
position to tell you, as are many of the other witnesses here today, 
that it is very difficult to write a commercially successful song. 

Occasionally a writer may have an inspiration which results in an 
overnight hit, but this is rare. For every song which comes to the 
public’s attention and which wins favor, there are many others writ- 
ten by the same talented writer or writers which never win popular 
acceptance. 

For most writers—including the top professionals—years pass 
between hits and indeed a writer may have but one commercially suc- 
cessful composition in his entire career. 

When I consider the amount of pleasure that our compositions give, 
and the important place music plays in our society it certainly does not 
seem unreasonable to me that American composers and authors ask for 
compensation from all who benefit commercially from use of their 
works. 

In all other countries, when copyrighted music is played upon the 
jukebox, the copyright owner of that music receives royalties from 
the jukebox operator. European authors and composers find it diffi- 
cult to understand why, when their music is performed publicly for 
profit by jukeboxes in our country, they do not receive any compensa- 
tion, as they do in their own country. 

The only explanation we can give them is that an exemption made 
in our copyright law of 1909, which had reference to a novelty type of 
coin-operated See and not to the present jukebox industry, has 
remained on the statute books, permitting these operators to use their 
music without payment. 

I have heard that jukebox ae pry ntatives call H.R. 5921 unfair 
and discriminatory legislation. I do not agree. The present exemp 
tion is unfair not to them but, first to songwriters who are not compen- 
sated when their music is performed for someone else’s profit and, sec- 
ond to all other commercial users of music who do pay for the copy- 
righted music they use. 

I shall probably not benefit much if H.R. 5: 921 is enacted into law 
but that consideration in no way affects my conviction that the present 
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exemption places jukebox operators in a favored position for which 
there can be no moral or legal justification. 

I hope that Congress will an end to this most unreason: able state 
of affairs and deliver to the Nation’s songwriters all the fruits of their 
labors. 

Thank you. 

Mr. Lanpsay. May I just ask the same question I asked Mr. Tobias, 
if you know. 

Do you happen to know what the reason was for the 1909 exemp- 
tion? Was it accidental or was it based on a thought-out policy / 

Mrs. Epwarps. I thought it was because it was before the advent 
of radio and television and there was no use for that sort of thing. 
I have no clear idea, no. 

Mr. Lixpsay. There was an exemption at that time for coin operated 
machines of some kind, player pianos or something of that sort. 

Mrs. Enwarps. Yes, | read that. 

Mr. Linpsay. What was the reason for exempting the public per- 
formance of music on this type of machine in those days when there 
was not as much radio and television ? 

Mrs. Epwarps. I think our music was not performed for gain over 
the air in those days like it is now. That may not be satisfactory 
but that isthe thought in my mind. Thank you. 

Mr. Wituis. Mr. Rule. 


STATEMENT OF JIMMY RULE, COMPOSER, PATCHOGUE, NEW YORK 


Mr. Wituis. You may proceed, Mr. Rule. 

Mr. Rute. I am Jimmy Rule, a cream pianist, and singer, and I 
reside at Patchogue, Long Island, N.Y. i have been a member of 
ASCAP since 1944, 

One of my recent works was setting to music the preamble to the 
Constitution of the American Legion—For God and Country. This 

was back possibly sone 1953, and at that time the Legion had a 
program or instituted a program called Back to God, dedicated to 
the four chaplains that went down on the Dorchester. A single per- 
formance of this song by the West Point Glee Club on all major 
networks was rebroadcast into more than 60 foreign countries. It 
was a privilege for me to turn the copyright in my composition over 
to the American Legion. 

They had never had a copyright on the pre amble and when I copy- 
righted the composition I turned it over to them. 

‘T mention this bee: ause it illustrates an activity of many songwriters 
for which there is usually little or no commercial return. Many of us 
have written patriotic songs for the militar vy ser\ ices, veterans organ- 
izations, or the general public. 

We don’t really expect that these songs will be hits and will be 
layed a lot on jukeboxes. That’s the very rare exception. We just 
10pe this patriotic and religious music will help a little bit in remind- 

ing our people of the great, free country we live in, and the sacrifices 
that have been m: ide, and our duties and responsibilities as citizens. 

The writing of such music is only one of many public services by 
members of ASCAP. The soc iety has organized and supported count- 
less performances for the Armed Forces, the USO and Red Cross, 
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veterans groups, hospitals and similar groups, here in this country and 
abroad. 

ASCAP, of course, grants free licenses to the Army, Navy, Air 
Force, Marine Corps and Coast Guard, making available without 
charge all compositions in the ASCAP repertory. The same benefit 
is extended to many charitable, religious and educational groups. 

The bill now before this committee, H.R. 5921, would provide some 
income from music which is used in jukeboxes. This income would 
enable us to spehd more of our time and talents on works which are 
not apt to be commercial successes, but would greatly contribute to 
the musical literature of our Nation and the welfare of our people. 

I believe that there is no reason for the existing special privilege for 
jukebox operators and I sincerely hope this committee and the Con- 
gress will see fit to remedy the present condition by approving this bill. 

Mr. Wits. Thank you, Mr. Rule. 

Mr. Dillon. 


STATEMENT OF WILLIAM A. DILLON, ITHACA, N.Y. 


Mr. Ditton. Mr. Chairman and members of the committee, may 
I stand ? 

Mr. Wituts. You may. 

Mr. Ditton. I have had several brain injuries and I think I might 
talk a little better if I dostand. 

My name is William Dillon and I live at 209 Hudson Street, Ithaca, 
N.Y. My first published song, “Put Me Off at Buffalo,” was written 
in 1895. 

When ASCAP was founded in 1914, I was a veteran songwriter 
and became a charter member of that organization. I appear before 
this distinguished committee to ask that you act favorably upon H.R. 
5921, so that the men and women who write our Nation’s songs may 
receive some compensation for the public performance for profit of 
their copyrighted music upon the jukeboxes. 

As far back as 1907, I toured the United States and England as 
“the man with a thousand songs.” I now confess that of all those 
songs, only a few have survived the ravages of time and changes in 
public taste during the past half century. And of that few, only one 
seems to appeal to people of all ages at all time—I call it the theme 
song of the world—“I Want a Girl Just Like the Girl that Married 
Dear Old Dad,” which I wrote with Harry Von Tilzer. 

This committee may also be familiar with “My Little Girl,” written 
in 1915; “Me and My Uncle Sam,” which won first prize in a national 
war song contest in 1941; and “Every Little Bit Added to What 
You’ve Got Makes Just a Little Bit More.” 

This last song was published more than a half century ago. One 
of my songs, “Keep Right on to the End of the Road,” which I wrote 
with Sir Harry Lauder, is a favorite of Sir Winston Churchill’s. 
He used the theme for his “blood, sweat, and tears,” program. 

You may remember that when he visited the United States just 
after World War II, he quoted these words from it on his arrival: 


“Keep right on to the end of the road, 
eep right on to the end. 
Tho’ the way be long, let your heart be strong: 
Keep right on round the bend.” 
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In considering bill H.R. 5921, I wish to remind this committee 
again of the fact that the copyright term in this country is of short 
duration. Some of my songs have already passed into the public 
domain. “I Want a Girl” will become part of public domain in a few 
years, and commercial users will then be able to perform it as much 
as they like without paying me any royalty. 

At previous hearings on bills similar to H.R. 5921, I have heard 
representatives of the jukebox industry object to such legislation on 
the ground that payment of a performance royalty to the creators of 
music would put them into bankruptcy. 

Any fair survey of the entertainment world will quickly disprove 
such an allegation. 

The payment of performance fees has certainly not caused any 
financial disaster to the other segments of the entertainment world 
which do pay. We ask for no more than fair payment in relation 
to the income which our songs produce for commercial users who 
profit from them. The jukebox people refuse to discuss how much 
would be fair; they insist on paying nothing. 

We are glad to try to reach a fair point. 

Another argument which I have heard representatives of the juke- 
box industry make is that they are popularizing music by having the 
public play it on their machines. This argument has been used by 
every commercial user of music who seeks to avoid his responsibility 
to the men and women who create songs. If there were any validity 
to it, nosongwriter could afford to have a hit song. 

The fact is that the jukebox operators do not perform songs until 
others have started them on the road to popularity. Then the juke- 
box operators cash in on properties which others have created and 
made valuable. 

On a personal note, gentlemen, may I state that Mrs. Dillon and 
I are proud of the fact that in addition to two of our own children, we 
have successfully raised eight other youngsters. For all the years we 
were able to do this, the royalties which I got through ASCAP have 
been our mainstay. If there had been no jukebox exemption clause 
in the copyright law of 1909, I venture to say that Mrs. Dillon and I 
could have raised at least 10 more. 

I sincerely urge passage of H.R. 5921. 

Mr. Wituts. You are irresistible. 

Mr. Linpsay. Mr. Chairman, I cannot resist the comment that song- 
writers and lecturers all apparently run the same risk, and that is, 
changes in public taste. 

Mr. Wiiuts. Mr. John Redmond. 


STATEMENT OF JOHN REDMOND, COMPOSER, HACKENSACK, N.J. 


Mr. Repmonp. My name is John Redmond. I have been a com- 
poser, singer, and publisher of music. While I have collaborated in 
writing such popular songs as “Christmas in Killarney”, “I Let a Song 
Go Out of My Heart” and “Gaucho Serenade”, I am particularly glad 
that I have been able to produce some religious music to try to express 
the essentials of my faith for children in very simple and easy-to-un- 
derstand terms. This material has been widely used by schoolchildren 
and others and this is a great joy tome. 
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Tam very happy and I do not want to make too long a statement, but 
I would like to say teachers have told me that some of these songs may 
live long after I am no longer here and it is a wonderful thing to know 
that little children are singing about our Creator—and He has been 
very good to me. 


I would like to mention also about some of these songs; it happened 
to me recently in New England when a friend of mine said, “John, I 


put 50 cents in nickels in for your song.” I think it was “Christmas in 
Killarney.” 


He said, “What do you get out of that ?” 

I said, “Nothing.” 

He said, “That’s an amazing business you are in, John. + 

Anyway, I would hope that you would give serious consideration, 


and I know you will, to this bill. It would be most helpful to us. 
We would appreciate it. 


Thank you very much. 
Mr. Wituts. Thank you. 


Without objection, your entire statement will be placed in the record 
at this point. 


(The statement referred to follows :) 


STATEMENT OF JOHN REDMOND IN Support or H.R. 5921 


My name is John Redmond. I have been a composer, singer, and publisher 
of music. While I have collaborated in writing such popular songs as “Christ- 
mas in Killarney,” “I Let a Song Go Out of My Heart,” and “Gaucho Serenade,” I 
am particularly glad that I have been able to produce some religious music to 
try to express the essentials of my faith for children in very simple and easy-to- 
understand terms. This material has been widely used by schoolchildren and 
others, and this is a great joy to me. 

This music, of course, is very seldom performed for profit. However, I am 
able to devote time to writing religious music which does not yield me any in- 
come because of the income I receive from commercial users of my popular 
songs. If I received royalties from the jukebox operators when they perform 
my songs, I could devote even more time to writing religious music. 

The bill you gentlemen are considering, H.R. 5921, not only would provide a 
fair return for writers of popular music when their music is used by jukebox 
operators for the operators’ own profit, it would also help writers of religious 
music, patiotic songs, serious music, and other specialties who receive special 
benefits under ASCAP from the performance of popular music. 


Mr. Wru1s. This completes our witnesses for today. 

The subcommittee will recess until 10 :30 tomorrow morning. 

(Whereupon, at 1:50 p.m., the subcommittee was adjourned, to 
reconvene at 10:30 a.m., T hursday , June 11, 1959.) 
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AUTHORIZING ROYALTIES FOR MUSICAL COMPOSI- 
TIONS ON COIN-OPERATED MACHINES 


THURSDAY, JUNE 11, 1959 


Housrt or REepresENTATIVES, 
SuscomMiTtre No. 3 OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to adjournment, at 10:50 a.m., in 
room 346, Old House Office Building, the Hon. Edwin E. Willis 
(chairman of the subcommittee) presiding, 

Present: Representatives Willis, Cramer, Lindsay, Brooks, Tuck, 
and Libonati. 

Also present : Representative Celler and Cyril F. Brickfield, counsel. 

Mr. Wiis. The subcommittee will please come to order. 

We will resume hearing on the bill H.R. 5921, variously called the 
jukebox bill and/or the ASCAP bill. 

The first witness on our agenda is a member of this full Judiciary 
Committee, a very capable lawyer, our colleague from New York, 
Mr. William FE. Miller. 


Weare glad to have you, Bill. 


STATEMENT OF HON. WILLIAM E. MILLER, A MEMBER OF CONGRESS 
FROM THE STATE OF NEW YORK 


Mr. Mitter. I thank you, Mr. Chairman and members of the com- 
mittee, for giving me this opportunity to testify rather out of order 
on H.R. 5921. 

This bill, I think, is one of the great illustrations of the fact that 
old soldiers never die. I have been with this bill since I have been in 
Congress. As a matter of fact, when I was only 12 years old, as I 
understand it, legislation like this made its first appearance in Con- 

ress. When I graduated from law school 12 years later, it had 
fae introduced into Congress 10 times, without success. 

By the time I came to Congress in 1950, it had become a weather- 
beaten perennial, nine more bills having been introduced in 6 different 
years. Since that time, to the best of my knowledge, bills have been 
introduced in 1951, 1953, 1956, 1958, and 1959. This year marks the 
22d year in which Congress has been asked to enact this legislation, 
in one form or another. 

My interest in this legislation as a Member of Congress and of the 
Judiciary Committee arises from a firm conviction that this bill carries 
a dangerous potential for serious economic harm to the welfare of 
my constituency. 
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In the first place, this bill is basically anti-small-business. The oper- 
ators of jukeboxes in my district, like practically all operators through- 
out the country, are independent small businessmen in every sense 
of the word. They deserve, and will always receive from me, a special 
interest in their competitive struggle to survive. Legislation such 
as H.R. 5921, which grants large, million-dollar operations the right 
to tax these small businessmen, is legislation I must oppose. 

Further, there is located in my district the Wurlitzer Co. plant at 
North Tonawanda, N.Y. This company, in business for over a cen- 
tury, is one of the major producers of the nation’s jukeboxes. Its 
plant at North Tonawanda provides employment for a significant 
segment of the skilled labor force in my district. 

I am convinced that H.R. 5921, which is basically not different from 
its numerous predecessors, would, if enacted into law, jeopardize the 
business of thousands of Wurlitzer’s potential customers, the jukebox 
operators, and adversely affect the sales of the manufacturers. This 
would aggravate an already serious unemployment problem in the 
district. The Niagara frontier is presently a distressed labor area, 
The unemployment rolls amount to 65,000 persons, equal to 12 percent 
of the local labor force. Vaguectinnabily, further unemployment 
would hasten disaster conditions. 

Now I come to the question which I have asked myself during hear- 
ings so many times before—about the Bryson bill in 1951, S. 1106 in 
1953, S. 1870 just last year—and now about H.R. 5921. 

And that question is this: 

What on earth could justify legislation such as H.R. 5921 that could 
eliminate small businessmen, create unemployment, deprive the aver- 
age citizen of low cost entertainment, and at the same time would 
promote and help perpetuate a monopoly organization ¢ 

I think Congress has answered that question at least 22 times in 
the last 23 years. 

The answer is nothing. 

It is evident that H.R. 5921 is simply not good legislation. The 
fact that its predecessors have never been approved by past Congresses 
and my own experience at the various hearings during the last 7 years 
has completely confirmed this conviction. 

Testimony developed at those hearings clearly refuted every basic 
claim made by the proponents of the legislation. 

ASCAP, the perennial advocate of the jukebox royalty bills, has 
always accused jukebox operators of getting a “free ride” on their use 
of music. As far as I am aware no accurate data has been presented 
to the committee relative to the revenues of songwriters from recorded 
music. However, the indications are that these revenues are very 
substantial and from available data I do not see how it can be asserted 
that jukeboxes do not pay their fair share. The data I refer to are 
estimates by the Copyright Office that the recording industry paid 
out $9.75 million in mechanical royalties in the calendar year 1956. 
(Study No. 12, General Revision of the Copyright Law.) 

The testimony before this committee is that sales of records for use 
in jukeboxes accounted for 25 percent of this amount, or substantially 
more than $2 million. The cry “free ride” appears particularly 
ludicrous when one stops to consider that over $2 million annually is 
more than the entire motion-picture industry ever paid to ASCAP. 
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The fact of the matter is that the mechanical royalty contribution is, 
for a great many authors and composers, their largest single source 
of income. 

There has been no showing that writers and composers are not fairly 
compensated for their music, or that a fair share of their financial 
rewards do not come from jukeboxes. Accordingly, there is no basis 
in the record for legislation which would result in greater benefits, 
not to the creator of the music played on jukeboxes, but to ASCAP 
and its closely knit group of niediien authors and publishers. 

As was vividly brought out by Congressman Rosemead House Small 
Business Subcommittee No. 5 in its investigation of ASCAP last year, 
under the ASCAP distribution system, only 10 percent of the net 
revenues of ASCAP ever get to the composers of music on the basis 
of current performances. Here is how it works. ASCAP’s “admin- 
istrative overhead,” a sizable 5.1 million last year—and that is taken 
from their own figures as published in Billboard—takes over 17 percent 
of its gross income. Fifty percent of the remaining money goes to 

ublishers and 50 percent to authors and composers. Of the total 
amount distributed, only 10 percent is distributed to authors and com- 
posers on the basis of their songs’ performances. 

The balance is distributed by an inherently discriminatory and in- 
equitable formula designed solely for the benefit of a small group of 
firmly entrenched ASCAP songwriters and publishers. 

You must remember, members of the committee, if this legislation 
is passed, it does not mean that the fellow who really wrote the song 
is going to get the benefit of any royalty paid by the operators of a 
jukebox in a small business like a drugstore. It is going to go to the 
owner of the copyright. In most cases it is going to go to big pub- 
lishing houses, who own most of these copyrights. All of this legis- 
lation will simply result in certain copyright owners or certain pub- 
lishers in this country getting millions and millions of dollars out of 
this proposition, and all from little jukebox operators. 

If this subcommittee believes that the jukebox industry still does not 
“pay its way,” and that it can and should further compensate song- 
writers and composers, I can assure you that added compensation by the 
levy of a performance royalty is the way least likely to accomplish this 
end. 

Gentlemen, H.R. 5921 should not be hung around a small business- 
man’s neck. It can injure him as easily as it can hurt the people it is 
supposed to benefit. It harms the jukebox operator by jeopardizing 
his ability to stay in business, and in the process, it destroys jobs and 
deprives people of modest means of low-cost entertainment. 

If the average songwriter stopped to think of what the small juke- 
box operator must contend with, his maintenance, his service costs, 
licenses, taxes, and finally the cost of the records, I think he would 
be surprised at how little the jukebox operator earns for his efforts 
and his investment. I know that many in my district make but a 
modest living. It is simply amazing to me that the people such as 
writers and composers whose stock in trade is creative imagination 
and inventiveness blindly follow the urgings of ASCAP and endorse 
legislation which will surely jeopardize one of their largest single 
sources of income. 
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If they want to cut down their income that is their business, but 
when their own proposals would damage not only themselves but also 
the many little people who make up the jukebox industry, and many 
of my constituents who would be vitally affected, I have no alternative 
but to take a firm stand in opposition to H.R. 5921. 

Gentlemen, H.R. 5921 is economically unsound, it is inequitable and 
should be rejected for the same reasons as it has been rejected time and 
time again in the past. 

Mr. Wiu1s. I would like to ask you just one or two questions about 
the figures you havecited. I want to be sure I understand them well. 

On page 4 of your statement : 

The data I refer to are estimates by the Copyright Office that the recording 
industry paid out $9.75 million in mechanical royalties in the calendar year 
1956. 

Mr. Mitter. That is correct. 

Mr. Wits. I take it that you mean that this revenue was derived 
from the 

Mr. Mriter. Makers of the records. 

Mr. WILuIs (continuing). 2 cents per side—— 

Mr. Miter. 4 cents a record. 

Mr. Wiiuts (continuing). Manufacturers’ royalty? 

Mr. Miter. Right. That is correct. That is from study No. 12 
of the General Revision of the Copyright Law. 

Mr. Wits. I have never seen that figure before, and I have been 
on the committee a long time. 

Let me ask you this—and this indicates nothing as to my feeling 
as to whether anything should be done or what should be done. 

It was testified yesterday that the statutory manufacturers’ royalty 
of 2 cents per side per record, in practice, was not collected entirely. 
In other words, as one very fine gentleman, Mr. Marks, I think, said, 
in practice a songwriter or a composer who thinks he has a worthy 
song, applies to a manufacturer or the person he negotiates with, and 
actually very frequently the entire 2 cents per side per record is not 
paid. 

They say by way of negotiation, “you peddle your song elsewhere. 
We are not going to pay you that much,” although the statute talks 
about 2 cents. 

Would you say that the manufacturer’s industry would look well 
upon a proposal that would, let us say, double the charge at the 
manufacturer’s royalty level ? 

In other words, as I understand it you have two propositions, and 
it was expressed in somewhat this fashion by a witness yesterday: 
Whether they should receive on the question of pay-as-you-buy a 
record or pay-as-you-play and get an interest in the coins in the slots. 

What are your views on that ? 

Mr. Mitxer. I see what you are getting at, Mr. Chairman. 

Mr. Wiis. If the recording industry pays out $9.75 million in 
royalties now, if that were doubled, what would be the result, and 
would that be workable ? 

Mr. Miiier. I would say that if any such increase in revenue for 
the product were to be levied, that would probably be a better place 
in which to put it. It would, then, of course, obviously be simply 
transferred over as an operating cost, probably, or as a fixed cost, to 
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the purchasers of records, so that it would increase the cost of a 
record in the original instance. But it would leave alone the situa- 
tion as it now exists so that once the jukebox operator buys a record 
he knows what his cost is and that is it. 

Mr. Wiuu1s. That is what I mean. 

Mr. Mitier. But what would happen if you passed such a law is 
only that you would be increasing to the consuming public of records 
or the purchasing public of records, the cost of records because of a 
tax, and the benefit therefrom would in most cases never go to the 
fellow who writes the song. 

What you must realize is that many artists and composers who write 
songs in times of economic distress sell them to publishers for $10 or 
$50 or a $100, and these big publishers in many cases own most of these 
copyrights. All you oeale be doing would be doubling the millions 
they get of intake at the expense of the large American public who 
buys the records. 

Mr. Wiis. You know you can do many things with words in the 
law. There could be a provision saying that the charge or the in- 
creased charge would not apply to the home users. The argument is 
that that could not be administered. I do not know anything about 
that. 

Mr. Miter. I would say that that would be very difficult to police. 

You have to remember also, Mr. Chairman, and I was talking to Mr. 
Lindsay about this before the hearing started. You hear so much about 
the rights of the songwriters and the people who really create these 
things, and then everybody gets a benefit from them, including those 
who just like to listen, and they do not get fairly compensated. That 
there was never in our law any statutory or any common law protection 
for the writer of a song prior to the law of 1909. 

In other words, once it was reproduced, there it was. He has no pro- 
tection, no right to any benefits, financial or otherwise, from its re- 
production, until the law of 1909. 

In the law of 1909, the Congress specifically put section (e), which 
excepted the reproduction in coin-operated machines because at that 
time, in every saloon in America, were these automatic pianos in which 
you put a nickle or a dime, and it was felt that the reproduction in 
those coin-operated machines should not be subject to negotiations each 
time a song was played upon it. They were excepted, because it was 
felt that it would benefit the composers of music, that they would get a 
wide dissemination of their work through these coin-operated ma- 
chines, and that the coin-operated machines were simply a small 
financial operation which could not sustain itself if taxed each time 
for a royalty for the reproduction of any song. 

The situation today is not any different. Each jukebox is a small 
business operation. 

Mr. Wiis. Let me just make this observation, because there are 
probably other questions that the members would like to direct to you. 

About figures which we are trying to assemble for this record—and 
this is not intended as a criticism, but here is a review of yesterday’s 
testimony and the figures thus far submitted to us. 

One witness, who cited Billboard as his authority, said that there 
were about 500,000 machines in the United States and that the average 
machine—and he was speaking in terms of average—produced $500 
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per year. In my book, 5 times 5 is 25, and that makes a total revenue 
of $250 million. 

On the other hand, two other witnesses testified that the intake, op 
the take, the revenues from the jukebox operators amounted to $500 
million. 

Here is a difference of exactly 100 percent in the two estimates, 

I wish we could get some figures that we could have in this record, 

Mr. Mixer. | think the difficulty is, Mr. Chairman, that you are not 
getting the evidence from the witnesses who know. I do not know how 
in Heaven’s name these composers and authors, and so forth, would 
have any idea as to exactly what the operation is of any particular 
jukebox owner. I have some in my district, and I do not think they 
have any idea, and there has not been anybody who has testified before 
this committee so far who would have any idea as to what the nature 
of their operation was or as to how small their margin of profit or as 
to what type of operation they have. 

Mr. Linpsay. | would like to ask a question. 

Mr. Wits. I should ask our chairman first if he has a question. 

Mr. Cetier. Mr. Chairman, did not the Register of Copyrights 
tesify at one of the previous hearings that there was involved in 
this industry $500 million / 

Mr. Wiis. Exactly, and two witnesses so testified yesterday, but 
the sales manager of ASCAP, Mr. Collins—I will read it to you sa 
there will be no question about it. 

Mr. Mitter. The register of copyrights has already testified, has he! 

Mr. CELLER. No, he testified at a previous hearing. I think the 
Register of Copyrights is here. 

Mr. Fisher / 

(No response. ) 

Mr. Miter. | suggest then when Mr. Fisher testifies you ask him. 
I am not disputing his figures that he used but I would like to know 
upon what basis he could make any such statement that, broken down 
among all the jukebox operators in the country, it is not essentially a 
small business operation. 

How would he have any facts at his disposal and all that as the 
register of copyrights ? 

Mr. Wituis. The witness Collins is here and can correct it if he 
wants, but on page two of his testimony yesterday, he said: 

According to industry sources, there are 450,000 to 500,000 juke boxes operating 
in the United States * * *. 


On page five of his statement he said: 


The average operator has 69 boxes * * * from which his take is an average 
of over $500 * * *. 

If there are 500,000 jukeboxes in operation and if the average is 
$500, if you multiply the two, you get $250 million as against $500 
million. 

Mr. Minter. Now let us take his figures—and I am willing to take 
them. Iam in no position to dispute them. If the average owner of 
jukeboxes has 69 boxes and his take from each box is 8500, I gret 
$54,500. 

Mr. Ceiiter. Well, he says $35,000, 

Mr. Muuuer. All right. That is oross take fora year, 
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Now I would like to have the Register of Copyrights testify as to 
whether he has any facts or figures, which I would not presume he 
would have in his position as ‘Register of Copyrights. How could 
he have / 

But out of the $35,000 gross take, suppose you have a grocery store 
that takes in $35,000 on the corner. After he buys his groceries and 
pays for his rent and his help and his light and he sat, and so forth, he is 
a mighty small businessman. 

You take a jukebox operator who has 69 boxes, and that is average; 
his gross take per annum is $35,000, and out of that he has to buy 
his boxes, he has to keep them in repair, he has to hire servicemen, 
he has to move them into locations, he has to move them out. When 
he gets all through, from the $35,000, if he makes himself $10,000 a 
year, he is lucky. 
~ You have figures here to indicate this $500 million proposition and 
everybody is making millions and millions out of the jukebox opera- 
tion at the expense of the poor writers and composers, who do not 
get anything—which, of course, is not true at all, from the facts and 
figures. 

If | were a songwriter and I could get all these people to have 69 
boxes and spread 500,000 of them or however many there were, all 
over this country, to provide the reproduction of my song to the mil- 
lions and millions of Americans and to advertise in that w ay, I would 
think I would be getting mighty cheap advertising. 

Mr. Cevier. May I ask a question ? 

I am always happy to associate myself with Brother Miller. 

Mr. Mitier. The feeling is mutual, Mr. Chairman. You know that. 

Mr. Ceitier. Thank you very much. Of course, you state that you 
have been observing that when you were 12 years old legislation of 
this character made its appearance in the Congress and all during 
the years thereafter. 

It is not uncommon for bills to be offered for decades and then 
finally to be adopted. For example, the Clayton Act was passed in 
1912, and there are no provisions in the act that the orders of the 
Federal Trade Commission should be final. Now legislation has been 
offered and that bill, after many repeated efforts, has finally passed 
the Senate, has reached this committee, and the subcommittee of which 
you are a distinguished member has already approved that bill. We 
have very high hopes that it will be approved by the full committee 
and then by the House. 

Here we will have a bill that has been kicked around the Congress 
for decades, too. 

Civil rights legislation of all sorts was offered in the House over 
decades, and finally in the last Congress the bill was passed, having 
been passed by this committee originally. 

So it may be that truth travels slowly but it travels surely. If a 
bill has been offered repeatedly and does not register approval, that 
does not mean that there isno merit in the bill. 

That is the situation here, I think. 

As to this being a so-called ASCAP bill, it is true that ASCAP 
has sponsored this bill, has supported the bill. But the bill has 
many sponsors and supporters. The bill has been approved by the 
American Bar Association; by the Association of the Bar of the C ity 
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of New York; by the Federal Bar Association of the States of Con- 
necticut, New Jersey, and New York; by the National Federation of 
Women’s Clubs. It has the approval of our own State Department; 
it has the approval of the Register of Copyrights; it has the approval 
also of organizations similar to ASCAP, such as the Broadcast Music, 
Inc. It has the approval of SESAC, which is an organization that 
protects European composers and publishers. 

It might interest you to know that in France and in Great Britain 
there are organizations which are the counterpart of ASCAP and 
Broadcast Music, Inc., and bills of this character have already passed 
the respective legislative bodies of those two countries. 

I thought you might keep that in mind and you probably might 
want to revise your estimate of this bill. 

Mr. Mutter. Mr. Chairman, may I ask you a question ? 

T have great respect as you know for your ability as a lawyer. You 
are familiar, of course, with the consent decree which was entered 
in the case of the U.S. Government versus ASCAP some 10 years or 
so ago? Ido not remember the exact date but you are familiar with 
the decrees? 

Mr. Cetier. Yes, I am familiar with it. 

Mr. Miter. In that decree, it was provided that ASCAP would 
negotiate with the makers of films, of moving pictures, for a royalty, 
for the reproduction in the movie of a song. But under the consent 
decree it specifically prohibited ASCAP from dealing with, negotiat- 
ing with, or demanding a license or a royalty from any motion picture 
operator ; that is, the owner of a neighborhood theater. 

That is in the consent decree which presently has been entered 
against ASCAP in the antimonopoly case started by the Justice De- 
partment some years ago. 

My question is: What is the difference between that situation and 
the situation which is being touched by this bill? In other words, 
under the present law the small jukebox operator cannot be the subject 
of negotiation for a royalty. Neither can a motion picture operator. 

Under present law the maker of the record can and must pay the 
royalty, under statute. So does the maker of the motion picture. 

If we pass this legislation are we not in another field, in another 
area, going exactly contra to the consent decrees which ASCAP itself 
consented to in the monopoly case brought against it ? 

Mr. Cetier. We are not legislating in connection with anything 
involving motion pictures. It is quite different. 

Mr. Mixture. Not at all; it isthe same. 

Mr. Cerier. The factors involved in the consent decree are quite 
different from the factors involved in this legislation. 

Iam familiar with that consent decree. You probably fail to realize 
that my own law office in New York, as I said yesterday, instituted 
one of the first cases against ASCAP and charged ASCAP with being 
a violator of the antitrust law. But my office brought a suit against 
them on behalf of certain motion picture circuits, houses. We suc- 
ceeded as a result of a trial or a hearing before Judge Ryan in New 
York, in effectuating a consent decree to our own liking. 

Mr. Miurr. If my understanding of the history of ASCAP is 
true you should have succeeded; and I am glad you did. 

Mr. Cetier. Let me finish. 
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Yes, I know about the ASCAP. But I think as a result of the 
consent decree in that case and as a result of the consent decree which 
stemmed from the action brought by the Government, the activities of 
ASCAP have been considerably chs anged—and I used the term yester- 
day that ASCAP has been conside1 rably chastened. 

It might interest you to know that mm this consent decree that the 
Government entered into with ASC AP, any one of these authors or 
any one of these composers who feels aggrie ved with reference to dis 
position or payment of royalties through ASCAP has a right to appeal 
to the district court. The district court still holds open its jurisdic- 
tion with reference to anyone who feels he is not getting a fair shake 
with reference to the distribution of these royalties ¢ 

Mr. Miturr. That is right. 

Mr. Cetuer. So it is well to keep that in mind. ASCAP must, 
because of this consent decree which hangs over its head, do the right 
thing with these authors and with these composers, and so forth. 

You say on page four that: 

The data I refer to are estimates * * * that the recording industry paid out 
$9.75 million in mechanical royalties in the calendar year 195t. 

I do not think you want to imply by that that the jukebox industry 
paid all that money ¢ 

Mr. Minter. Oh, no. 

Mr. Creiier. As you know, testimony was adduced to the effect that 
one-fourth of the records are used in jukeboxes and three-fourths of 
the records are purchased by those who use them in homes? 

Mr. Miturr. Yes. I would not know the breakdown but I would 
not argue with you on that. 

Mr. Cruuer. So that as far as jukeboxes are concerned, you have to 
break that down to about one-fourth ? 

Mr. Mitier. Oh, yes. But I used that figure to show the amount 
in dollars of mechanical royalties going to the composers, publishers, 
copyright owners, and so forth to show that it is quite a remunerative 
operation for them at the present time without any additional revenue. 

Mr. Cetuer. In going over some of the testimony and some of the 
reports, I find, for example, i in the report made by ‘the Committee on 
the Judiciary of the Senate, Senator O’Mahoney writing the report, 
the 85th Congress, second session, Report No, 2414, on page 12, the 
following: 

In this connection the committee received in the hearings a resolution passed 
by the National Licensed Beverage Association— 
and this is a nationwide organization whose members are tavern owners 
and restaurant owners— 
which indicated that while they were not in favor of the legislation, if such 
legislation was deemed advisable the following rates were suggested : 

The sum of $25 per annum for a coin-operated machine designed to play 200 
musical compositions ; $20 per machine designed to play 100 to 200 musical com- 
positions ; and $15 per coin-operated machine designed to play 50 to 100 musical 
compositions. 

Upon the basis of the available information the following table shows the sizes 
of jukeboxes on location. 

The number of selections of jukeboxes is the first item. If the 
number of selections in the jukebox were from 40 to 50, the estimated 
number of jukeboxes would be 120,000. If the rate were $15 per year, 
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then the average cost per box per day would be 4.1 cents. If the 
number of selections or records in the jukebox were 80, 100, or 120, 
there were about 290,000 of them, and the annual royalty to be paid was 
$20, then the average cost per day would be 5.5 cents. 

If the number of selections in the jukebox were 200, it was estimated 
there are 90,000 of them and the annual royalty would be $25. Then 
the average cost per box per day would be 6.8 cents. 

Then there is an average. If there would be 500,000 jukeboxes, the 
average per box would be $19.70; the average cost per box per day 
would be 5.4 cents. 

If the average per box per day at that rate—if you would agree to 
that rate or any of those rates—would be 5.4 cents, would that be an 
intense hardship upon the operators of the jukeboxes? 

Mr. Miniter. Mr. Chairman, I am willing to talk with you and be 
reasonable with you in this area. In other words, I am not taking 
the position here that if you wanted to charge or wanted this legis la- 
tion to provide that an additional royalty amounting to $25 per year 
or $20 per year or however it works out on your figures, de ‘pending 
on the size of the box, that an additional royalty of $20 per year or $20 
a year to go to the publisher, composer, and so forth—I could not in 
all commonsense say that would be such a hardship that it would 
drive the jukebox people out of business. 

But this legislation simply leaves to negotiation a royalty proposi- 
tion between the owner of the jukebox and ASCAP as to the repro- 
duction each time the record is played. It could run into millions 

In addition to which, if you really want to get into an increased 
royalty for the artist’s side of this entertainment picture, I think the 
first thing that ought to be done is that ASCAP itself come forward 
with some proposals and a program to this committee which in a sense 
would clean its own house. 

If you do give them even $20 a jukebox in this country additional 
a year, look at what their breakdown is, according to their own 
testimony. 

Mr. Wiis. For the record at this point, just as a figure: On an 
average of $20 a man, the return would be exactly $10 million. 

Mr. Ceiier. I am not married to anything. 

Mr. Miter. I am not either, but I am viciously opposed to the 
inherent operation of ASCAP, in that, for instance, out of a $10 
million take, $5 million goes for the administrative costs alone of 
ASCAP, of which no individual gets any benefit. 

Mr. Criier. This does not all go to the ASCAP. There are other 
organizations that would participate likewise. BMI would partici- 
pate, and all the others, and any of the authors who were not affiliated 
with any organization would participate. 

Mr. Mixture. Any author that does not belong to one of these outfits 
is out of business. You know that as well as I do. 

Mr. Crextuer. I do not see how any author who wants to preserve 
his own interests could continue without joining any one of these 
organizations. 

Mr. Mituer. He could not. But it is like when he is in Jimmy 
Hoffa’s union, he hasn’t anything to say about the breakdown of the 
thing. It isa vicious operation. 

Mr. Cexxer. I think there again the district court has intervened. 


> a 


me 
col 


we 


the 
co 


le: 
W. 
dc 


Wi 


et eee 


MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 65 


Mr. Miuuer. As well it should. 

Mr. Cretter. It has put the imprimatur of its approval on other 
methods. So it does not lie in our mouths to complain if the district 
court has said their method has won its approval. 

If there is a fault in that regard, then this committee could very 
well check on that consent decree and someone could intervene and get 
the consent decree corrected. Nobody has done that, and, as far as 
[ know, no author or composer has intervened in the district court to 
complain about the method of direction. 

But here is what I am driving at, Bill. The bill as originally offered 
leaves an open end. It leaves it to negotiation, and we do not know 
what that would amount to. The purpose of the bill was simply to 
do away with the original exemption. The bill in that sense might 
well be tampered with a bit and changed. 

This suggestion comes from the Senate side, and I think it may 
be a means by which this whole business could be resolved, namely, 
specify some set fee that would meet the approval of both sides. 

As the distinguished chairman, our good friend from Louisiana, 
has said, there has been so much bitterness on both sides here, and 
that is most unfortunate. If we could smooth off some of these rough 
edges and come to some sort of a conclusion to solve all these diffi- 
culties and doubts, we might be ab : to do something constructive here. 

I do not say it should be $20; I do not say it should be $25. This 
isan idea, and I do not think we should disregard the idea. We should 
try to canvass the idea. 

Mr. Mitier. Mr. Chairman, I would like to associate myself with 
you in that statement. I do not own any interest in any jukebox 
business, nor does any member of my family. I appear here simply 
because I honestly believe that if this is an open-end proposition to 
the end where a small jukebox operator could never foresee or know 
what his expenses might be if he had to Re eget annually or periodi- 
cally with ASCAP, BMI or anybody else on a royalty basis for the 
payment of a royalty on each reproduction or each playing of the 
record, it would be a proposition where I am afraid that the power in 
ASCAP to keep from the jukebox operator and to keep from the 
public the benefits of these songs and so forth could be disastrous. 

I am not so unreasonable that I do not state to you that perhaps 
there is an area here where there could be agreement. In other ae 
I think the Senate recommendation has merit. Perhaps there is in- 
equable distribution of the fruits of this thing. Perhaps a jukebox 
operator could well pay $20 a year more for the privilege of having 
his box installed in a public place and used and so forth. I would 

want to study it. I would want to study the figures, the impact upon 
individual operators and upon the industry. ‘But I agree with you 
that it may well be that there is some area in here in which there 
could be agreement and which would be a fair and equitable one. 

[ think that this bill is not the answer. Perhaps it could be amended 
so that it would accomplish the desired end. 

Mr. Cetter. Mr. Chairman, I think that is a very fine statement. 

I just want to add this, though: 

Even the very distinguished company in your district, the Wur- 
litzer Co., was subjected to a consent decree as to monopolistic 
practices. 
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Mr. Mixer. Yes, and I do not own any stock in Wurlitzer, nor 
does any member of my family. 

Mr. Wiis. The gentleman from Texas. 

Mr. Brooks. Mr. Chairman, we have been honored to have such able 
lawyers in our hearing, including our colleague from New York and 
our distinguished chairman from New York, and undoubtedly the 
subcommittee has benefited from their colloquy. We will surely 
take those things under consideration, and we do appreciate them. 

Mr. Minter. Thank you, Mr. Congressman. 

Mr. Brooks. But I want one bit of information while you are here, 

You pointed out in your statement, on page 5, that “50 percent of 
the remaining money—” of this mechanical royalty payment— 
goes to publishers and 50 percent to authors and composers. Of the total amoun- 
distributed, only 10 percent is distributed to authors and composers on the 
basis of their songs’ performances. 

T am not an expert in the field, and I am rather like you. Neither] 
nor my family own any part of much of anything, but certainly not 
jukeboxes or Wurlitzer machines. 

Mr. Mitirr. That only goes to show the sterling character of my 
colleague from Texas. 

Mr. Brooks. I wonder if you could explain that distribution of 
income, if you are familiar with it. 

Mr. Mitier. Let me associate myself with you. In my limited 
knowledge of this particular field I know about this particular thing 
only from my study of the evidence which was developed before the 
House Small Business Subcommittee a 5 headed by Mr. Roosevelt. 
I read that, and that is where I got it. I do not understand it too well, 
but I can say to you that ASCAP has its own formula for the distribu- 
tion of these roy ralties, and I presume there will be witnesses here from 
ASCAP who can give you very clearly and specifically just how they 
do it. 

Maybe we might even offer to change it a little bit and make it more 
equitable. I do not know. But, as of the time they testified before 
the Roosevelt committee, they first take all of their revenue for a year. 

Let us just take round figures—$5 million, let us say. We cannot 
dothat. We will take $10 million. 

From the $10 million, which is the total take to ASCAP, $5 million 
is spent for what they call their administrative expenses. 

Mr. Brooks. 50 percent, you say ? 

Mr. Miter. 50 percent. 

Of the balance, 10 percent for sure, 10 percent of the remaining 50 
percent goes to those whose songs bring in a specific royalty. The 
other 40 percent is broken down according to a formula set up as a 
matter of internal policy of ASCAP. So the older, more thoroughly 
entrenched members of ASCAP get a certain amount even though 
for that particular year that amount does not represent at all what 
came into ASCAP as a result of royalties from any particular work of 
art of their own. 

But I would suggest you get it from ASCAP themselves. 

Mr. Brooxs. I am sure the subcommittee has a copy of it, but I have 
not read one. 

Mr. Cetirr. Would the gentleman yield? 

Mr. Brooxs. Of course, Mr. Chairman. 
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Mr. Cetirr. I think the testimony yesterday was to the effect that 
administrative expenses were 27 percent. 

Mr. Collins, am I right in that regard? What is the amount, Mr. 
Collins? 

Mr. Jutes M. Coturns. Slightly less than 18 percent; about 1714 

ercent. 

Mr. Cetter. For administrative purposes ? 

Mr. Mituer. That is what I said in my statement on page 5. I 
said ASCAP’s administrative overhead, a sizable $5.1 million last 
year, takes over 17 percent of its gross income. That is on page 5 
of my statement. I was just using these figures as a figurative 
illustration to the gentleman from Texas. 

Mr. Brooxs. Thank you very much. 

I have no further questions, Mr. Chairman. There are a lot of 
witnesses. 

Mr. Lizonatt. May I ask a question ? 

I would like to get at the Stele figures of the individual who, he 
stated, represented from 90 to 95 percent of the operators of jukeboxes. 

Naturally, in assessing a tax on any group of businessmen or in- 
dividuals, basically we must set up a formula, and that formula must 
not be confiscatory. 

In your study have you formulated, from an analytical study of the 
small businessman in the industry, what his initial investment 
amounts to in the purchase of these boxes, the payments thereon, the 
rent he pays, the equivocal contributions that are made for the col- 
lector, the payment of the person who permits the boxes on his prem- 
ises, the damages to boxes, ¢ espec ially in taverns; and also the 
derivative, marginal profit to him after paying all expenses? 

The average box owner has been, by various witnesses, placed in 
different limitations. Some say 25 to 40, some say 40 to 60. But 
take the fellow whose derivative profit is arount $4,000 to $6,000. 
Have you made a study of that? 

Mr. Miter. No, I have not. 

Mr. Linonatt. Has anyone in this long series of hearings in both 
the Senate and House of Representatives, ever presented such a study 
in the last D years ¢ 

Mr. Miter. I presume—I would say to the distinguished gentle- 
man from Illinois that the way to get that information would be, be- 
fore your hearings are closed, to bring before the subcommittee oper- 
ators of jukeboxes to give to this committee their own experiences as to 
exactly in each instance how many boxes they own, what their over- 
head in total is, including all the items mentioned by the gentleman 
from Illinois, and what their profit is. 

Mr. Wixuts. That is going to be done. 

Mr. Mriixer. I think that would give the committee a very clear 
picture that it is a small-business operation. I base that on the fact 
that, although I have not made a study, I do know one jukebox oper- 
ator in my district whom I know very well and whom I think has 
maybe 20 boxes outstanding in just the Niagara Frontier area, and I 
know his net profit at the end of any one year is not over $7,000 a year, 
which is a mighty small amount. 

Mr. Lisonatt. What is the cost of a box that has for its offer to 
the public 100 records ? 

Mr. Mutter. I don’t know. I donot know that. 
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Mr. Lisonatr. Would you say it costs $1,500? 

Mr. Mitier. I would say so, yes. But I would not want to go on 
record on that, Mr. Libonati, because I do not know. 

Mr. Wiuts. The committee instructed counsel—and I am sure 
he followed our instructions—to notify everybody in this industry 
who is interested, and I am quite sure that the figures you had in 
mind will be submitted. In other words, we have omitted no one 
here in our roster of witnesses. 

Mr. Lizonati. From my experience of 25 years in legislative office, 
both in Illinois and here, that 15 to 17 percent of any funds handled 
is not out of line on the administration or operation of the 
organization, 

Mr. Miniter. Oh, no. 

Mr. Lisonatt. You will agree to that? 

Mr. Mitter. I would not say so, either. 

Mr. Lisonati. Even our dispensing of public funds for relief and 
so forth is within that area of 15 to 17 percent for administrative 
costs, et cetera. You understand that? 

Mr. Mitter. Yes. 

Mr. Linonatt. So that that would not reflect upon ASCAP in 
handling that much money and that cost being determined, would it? 

Mr. Minter. No. I was only pointing out that, out of these huge 
sums of money, there are many reasons why a lot of it does not end 
up in the hands of the guy who writes the song. 

Mr. Lisonatr. Of course, you could not determine that by opera- 
tion of law and litigate against them by any limitation in this bill. 
If they have the ownership rights they have the right to participate, 
have they not ? 

Mr. Muter. That is right. 

Mr. Lisonatt. This is fundamentally true, is it not? 

Mr. Minter. That is right. 

Mr. Wituis. Do you have any questions? 

Mr. Linpsay. I have just one question, Congressman Willis. 

I was inte easel in your statement that the large percentage of the 
distribution that is made by ASCAP by way of royalties goes to 
publishers largely and not to the individual. But it would be true 
nevertheless, would it not, that those publishing houses would have 
separate arrangements with authors and composers even though the 
copyright w: as owned and held by the large company ? 

Mr. Miter. Oh, yes, they could have, depending on their own 
arrangements. 

Mr. Linpsay. In other words, there would be a further distribution 
of the dividend. 

Mr. Mitter. At the will of the publishing house that owned the 
copyright, or depending upon circumstances by which they secured the 
copyright. 

Mr. Lanpsay. That is right, depending upon the arrangement. be- 
tween the composer and ASCAP. 

Mr. Miter. Certainly. It could go all the way from nothing to the 
composer to 50 percent or whatever the arrangement was with the 
composer. 

Mr. Linpsay. Yes. Thatisall. Thank you. 

Mr. Mitter. Thank you, Mr. Chairman. 
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Mr. Wiu1s. I see we have in the room our colleague Mr. Philbin. 
We would be delighted to hear from you. 


STATEMENT OF HON. PHILIP J. PHILBIN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MASSACHUSETTS 


Mr. Putter. Mr. Chairman and members of the committee, I am 
very grateful to you for the opportunity to present my views on H.R. 
5921. 

The able chairman and members of this outstanding committee are 
so distinguished for great ability, fairness and sense of justice that I 
am very confident indeed that, in your deliberations on this measure, 
you will accord justice and equity to the songwriters of America. 

I have left a very important meeting of the Armed Services Com- 
mittee to come before you and present my views briefly. For that 
reason I will not discuss, as I well might do, the technical and legal 
aspects of this bill. I will confine myself to a brief statement of gen- 
eral principles that J believe should be applicable in the sorry situa- 
tion now confronting the songwriters. 

I think it can be readily established that in times past, as well as 
in the present, composers, writers and artists of all kinds have been 
exploited. There is probably less exploitation today in this class in 
this country than ever before, but nevertheless the composers of popu- 
lar songs are not entirely free from a ruthless selfishness and greed 
which sometimes move individuals and groups in positions of economic 
power to take advantage of weaker and less privileged individuals 
and groups. 

In the past this kind of exploitation of composers was notorious, 
ruthless and pathetic. Take, for example, the case of Stephen Foster. 
That great genius got a mere pittance for some of his outstanding of- 
ferings, and he died penniless and impoverished. There are many 
other instances in the history of music of outstanding writers who 
were denied their just dues for their creative work. 

I think that there is no reason or justification at any time or under 
any circumstances for exploiting artistic talent. To the extent such 
practices exist today, they must be deplored and they must be ban- 
ished from our economic life. In fact, exploitation of any kind has 
no place in this Nation. 

The advent of movies, radio and television has made great changes 
in the production, marketing and use of popular music. Control over 
popular music over a period of time has come into the hands of a rela- 
tively few individuals in this country who represent large financial 
interests. 

Although songwriting is a highly creative and important activity 
that requires great talent and even genius, because of the practice of 
these powerful groups, in one sense this profession has been con- 
verted from a manifestation of American culture into a coldly ma- 
terialistic, mass-production business. ; 

I think it can be said that really worthy songs cannot be produced 
on such a basis because they emanate from the creative abilities and 
talents of the individual. Good songs cannot be mass produced. But, 
unfortunately, that is what is often now happening in this country. 
A few powerful individuals, who can decide whether or not a song can 
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be exploited and publicized, are in a position to block the creative 
efforts of many worthy, talented composers. 

It is clear to me at least that it will never be possible to create 
good music by the mere decree of so-called song dictators who sit in 
ivory towers in Tin Pan Alley or in Hollywood and send out orders 
to play only the songs of favored composers, and to omit all others, 
Yet there is evidence, even to the casual observer, that that is just what 
is often happening. Of course, it accounts for the present relatively 
inferior quality of many current popular songs, because under this 
system worthwhile compositions possessing real effort are arbitrarily 
blocked while commonplace offerings are circulated under forced 
draft by arbitrary edict through the media of musical reproduction. 

Asa ‘result, and also because m: iny fine song writers do not receive 
an adequate return from their wor k under this system, true creative 
art in this country is stultified, and mediocrity and banality are arti- 
ficially cultivated and formed upon the suffering American public, 

How long the afflicted public will endure these conditions is proble- 

matical, but there is widespread rebellion going on among the people 
against the type of popular music that is often being palmed off 
upon them. 

One of the worst features, I think, in this situation is that, because 
of the operations of special cliques and special interests, highly sue- 
cessful, prominent song writers and composers are being deprived of 
the fruits of their work. 

I do not believe it was ever intended by Congress that song writers 
should be deprived of fair compensation and a fair return from their 
compositions. Be that as it may, some unbelievable results flow from 
the operation of this law. 

If the public restaurant, for example, or an ice-cream parlor or a 
tavern uses an ordinary phonograph pk ive ‘d without inserting a coin, 
this is considered a public performance for profit, and the composers 
may share in it. On the other hand, if anyone in the same establish- 
ment, in order to play music, puts a coin in the jukebox, this is not 
considered a public performance for profit, and the composers are 
excluded from sharing in such receipts from the performance of their 
works. 

Of course, no law can possibly anticipate in all respects scientific 
and technological developments of the future, and the copyright law 
of 1909 is no exception. At that time no one could possibly have con- 
ceived the huge development that has taken place through science— 
radio, sound movies, television, electronics and the advances made in 
the mechanical reproduction of music and songs through such diverse 
media. One unchallenged fact, ee, emerges from all these 
developments, gentlemen, and that is that since the year 1934 or 
thereabouts the jukebox industry oes become practically a billion 
dollar enterprise. Yet it is the only branch of the musical distribution 
business which is exempt from paying composers and authors for the 
profitable use of their creative products. 

Many have become fabulously enriched in this new industry; many 
are deriving huge profits from it. But the composers and authors 
who made and are making it possible for others to achieve great eco- 
nomic success in this business are not getting one single penny as a 
result of the performance of their music on jukeboxes. 
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Popular music is one of the great bonds which links us to the free 
world, to western civilization and even to the people behind the iron 
curtain. Everywhere people want to sing or hear American popular 
gongs. 

I want it clearly understood that I am not in any sense opposed 
to the jukebox business or the jukebox distributors or operators. On 
the contrary, I believe that their medium is rendering a distinct service 
to the American people, and I commend the ingenuity and the enter- 

rise and ability which the members of this industry have exhibited 
in expanding its business and broadening the field in which music 
is used. But I submit, gentlemen, that in fairness, justice, and equity, 
this and every other branch of the music industry and other industries 
which utilize the products of creative art should be aig perry and 
willing to compe nsate those who, above all, have made their huge 
business enterprises and great financial success possible and profitable. 

In fact, the jukebox industry in its own interest has a much greater 

stake in the steady flow of acceptable songs than the writers and com- 
posers. If, for any reason, the supply of attractive popular songs 
should cease or diminish, the jukebox industry would certainly be one 
of the chief sufferers. 

I was very glad to note, Mr. Chairman, that the able chairman of the 
full Judiciary Committee and other distinguished members of this 
committee and the Congress have expressed the hope and the opinion 
that some mutually agreeable agreement might be worked out be- 
tween the song writers and the jukebox industry. That would surely 
be fine, and I hope that it may eventuate. 

I believe that perhaps the best way to make an agreement of this 
sort possible is for this committee to report this bill promptly so that 
the entire American people, as well as those directly concerned, may 
know that the Congress is doing everything in its power to protect 
the rights of our creative artists as well as those engaged in the music 
business, and that Congress intends to do justice and equity to all 
individuals and groups who are concerned in this situation, and to 
the American people. 

There may be other measures necessary requiring the attention 
of this learned committee in order to extirpate the manifest evils that 
have crept into the music industry over a period of years and which are, 
so obviously, creating such gre: it public dissatisfaction as well as dis- 
cour aging the incentive, impeding the creative impulses, and working 
serious injustice upon a group of talented Americans who, in every 

eneration right down to the very present, have served our Nation 

sent measure in war and in peace, and who, if they do not write 
the laws of America, write the great songs that inspire, relax, and 
entertain our people, and that are heard around the world. 

I sincerely hope, Mr. Chairman and members, that all segments of 
this business will soon voluntarily enter into sincere, wholehearted 
negotiations to bring about a fair, equitable settlement of pending 
differences and banish existing evils, inequities, and injustices. Mean- 
while, I firmly believe that the | est service that this great and learned 
committee can render the American people regarding these problems 
is to report this bill as promptly as possible, and I most respectfully 
urge that you do it. 
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I want to thank you, Mr. Chairman and gentlemen, for your kind 
attention and the opportunity to be heard. 

Mr. Wiis. We appreciate the benefit of your considered judg- 
ment. 

Mr. Putsrn. Thank you very much. 

Mr. Wiis. Off the record. 

(Discussion off the record.) 

Mr. Brooks. The next witness, gentlemen, is Mr. John Schulman of 
Madison Avenue, New York. 

If Mr. Schulman will step forward and be seated, we would be 
pleased to hear his testimony. 


STATEMENT OF JOHN SCHULMAN, ATTORNEY, NEW YORK, N.Y; 
GENERAL COUNSEL TO AMERICAN GUILD OF AUTHORS AND 
COMPOSERS, 158 WEST 55TH STREET, NEW YORK, N.Y. 


Mr. Scuutman. Mr. Chairman, honorable members of this com- 
mittee, I appreciate the privilege given to me to appear before you, 
and I appreciate, even more than that, the privilege of hearing the 
discussion that went on before I took the stand. I think that the 
gentlemen who appeared, members of Congress as well as this commit- 
tee, indicate a sincere desire to ac complish : something in this area, and 
that to me, is very encouraging. 

My name is John Schulman. Iam an attorney practicing in New 
York. For over 30 years I have represented the songwriters in their 
organization previously known as the Songwriters Protective Associa- 
tion, presently known as the American Guild of Authors and Com- 

osers. I represent the people who write the songs which the juke- 
ben operators play. 

The organization I represent and on whose behalf I appear before 
you today is composed not of publishers, not of operators, but of peo- 
ple who make their living, who derive their income from writing 
songs. 

In our organization there are more than 3,000 of these talented 
people who live in all parts of the United States. You know many 
of them either personally or by reputation or, if in no other way, by 
hearing their songs. They are writers who have written for many 
years. They are writers who have just started writing in the past few 
years. They are what we call the professional writers of music and 
musical compositions and songs. 

I was very much interested in Congressman Miller’s statement. I 
think it was a brilliant statement from his viewpoint. But, like in so 
many things, there are two sides to a coin. 

When he spoke of the small businessmen whom he represents I 
thought he stole some of my thunder because I represent small busi- 
nessmen. I represent people who, by their hands and their brains 
and their talents, are in business to make a living out of writing and 
exploiting music. 

That has the same characteristics as the man who has a shop where 
he makes chairs and tables, or the farmer who grows crops on his land. 
They are all creators. What they create is property, and the creation 
of property is something that enables the person in our form of society 
to have a means of livelihood. The right to own that property, to 
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control it, the right to exploit it and to make a living from it is 
one of the basic elements of our way of life. . 

So, when I speak about the writer, the songwriter, I speak about 
the businessman who represents the very thing that our country repre- 
sents, the man who creates property which other people want to use, 
and which they do use. 

We believe in the principle that a man has a right to make a profit 
out of what he creates and out of his services. 

Strangely enough, I know of no other area of the law where one 
man’s property can be taken by another man for profit without 
payment. : 

We even believe, if the committee please, that when the Government 
takes a person’s property it must pay compensation, because one of 
basic tenets of our society is that a person’s property cannot be 
confiscated. 

So, when we talk of confiscation we talk of a situation in regard 
to the people for whom I speak, in which their property is being used 
by businessmen, small businessmen and large businessmen, in a com- 
mercial venture out of which they make a profit but for which they 
do not pay. 

Let me explain what I mean. 

Every person who utilizes music for a commercial purpose, namely, 
who performs it for profit, must obtain the authorization or consent 
of the person who owns that property, and must pay a royalty. That 
is no different from a person who wants to occupy a piece of land, 
who goes to the owner of the land and pays rent. He obtains a lease. 
We call it a license in this field and the payment is called performance 
fee. 

The case is just as simple as that, that in this area alone we take 
property called a song and say that the only person who may use 
it for profit, without payment is the operator of a coin-operated 
machine, 

Let us look at this situation logically. Congressman Philbin, I 
believe, alluded to it. 

Here I have, on the one hand, a phonograph, a record player, or 
call it what you will, which I operate by moving the arm or turning 
a switch with my hand. If that phonograph record or that phono- 
graph is played in a tavern, a drugstore or any other public place of 
that kind, that is a public performance for profit, and the person who 
operates that machine, who has the machine in his eation, must, like 
every other user of music—radio, television, dancehalls and the like— 
ebtain a license and pay performance fees. 

If one takes this same phonograph record and attaches to it a 
device by which you start the machine with a coin—it does not have 
to be a nickel; it does not have to be a dime; it does not have to be a 
quarter—any coin—that makes the difference between whether the 
composer collects or does not collect. 

Gentlemen, it is not logical. It never has been, and it just does 
not make sense. 

Let us take a look at another thing. If the restaurant around the 
corner from my home were to do what restaurants used to do many 
years ago—put in a piano and have a pianoplayer play the songs 
you and I like—that is public performance for profit of the music, 
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for which a license is necessary, and the composer is paid because 
under the Supreme Court decisions that performance is one made for 
rofit, to attract customers. Therefore, the composer is entitled to 

3 paid for the use of his property. 

But we take this industry whic ‘h we call a jukebox, or a coin-operated 
machine, and substitute that industry for the man who played the 
piano, or the trio or other group that played the instruments, and 
we say that does not require any license. 

It just does not make sense, and it does not make sense as far as 
the earnings of my clients are concerned because we make our liveli- 
hood by the use of our music. We make our livelihood because our 
music 1s played, because it is sold in phonograph records, very little 
in sheet music. But when it is used for one purpose or another in 
a commercial way, we receive a rental for its use, and that is the 
only way we can live. 

If we deprive the writer of a substantial portion of his market, we 
dry up the source of inspiration and we dry up the culture of our coun- 
try, and, gentlemen, we do not want to do that. 

Mr. Miller says that this procedure and the attempt to change the 
law has gone on for many years. He is right. I think I have ap- 
peared before Congress over a period of 20-odd years. Let me ex- 
plain why I think these things take time. 

One of the biggest arguments that was made right in the commence- 
ment of the attempt to change the law, to bring it up to date, to 
modernize it, to put the jukebox on the same basis as any other means 
of entertainment, was that people had invested money in the belief 
that they had this exemption and it was not fair not to give them a 
chance to readjust their Son iness habits. 

Now, 20 years have passed. The jukebox industry has realized that 
everybody believes except themselves that this antiquated provision 
of the law should be changed. Consequently, it has taken this length 
of time to give them an opportunity to adjust themselves to new 
conditions. 

I was glad to see that Congressman Miller took the realistic view- 
point that he was not opposed—and I take it his constitutents feel the 
same way—to some reasonable solution of this difficult problem. 

Mr. Ceiier. Mr. Chairman ? 

Mr. Brooks. You do not mind if we ask a question at this point? 

Mr. Scuutman. I am here to answer anything you ask me, sir. 

Mr. Ceuer. As a representative of the organization you mention, 
would you be willing to canvass your principals to see whether or not 
they would be willing to endeavor to work out some sort. of solution 

Mr. Scuutman. By all means, sir. We have never taken the posi- 
tion that there were not two sides to a question. 

May I call your attention to this: there was a meeting in the Senate 
Building where representatives of various groups were called together 
to discuss the possibility of some adjustment. I was there and said 
that I was willing to try to do everything I could to bring some 
solution which would be fair to both parties. As to my organization, 
I do not have to canvass them, sir. 

Mr. Cretier. This suggestion of some sort of reconciliation of differ- 
ences is not a counsel of despair or of weakness, is it ? 
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Mr. ScuvutMAn. No sir, I do not think it is a counsel of weakness at 
all. I think that we are right. I think that we feel that eventually 
our side of the picture will ‘be seen and we will prevail. But, by the 
same token, in every society adjustments must be made, and I think 
that a basis of compromise, so as to get over a period or a hurdle to 
enable people to adjust themselves to new conditions, is a very salutary 
thing. 

Mr. Brooks. Mr. Schulman, I think everybody, of course, is al- 

ways open to suggestions as to how these problems could be solved. 
Iam wondering if you would be offended if I point out that we have 
about nine additional witnesses which we were hopeful of hearing 
today. ‘The House is now in session. We are very likely to have 
some teller votes and other important votes on an important wheat bill, 
and we would like to carry this on until about 12:30 and then adjourn 
and come back. I was hopeful that we could expedite the information 
that you wanted to present, with the general assumption that we on 
the committee are never averse to the people who have differences 
solving them of their own accord. 

(Quorum bell sounds. ) 

Mr. Brooks. That is a quorum call. 

Mr. Cramer has one question. 

Mr. Cramer. Could you advise the committee as to what your belief 
is as to the reason why jukeboxes were exempted in the first place? 

Mr. Scuutman. As near as I can figure out, jukeboxes back in 1909 
were not jukeboxes. 

You will remember, if you read the report of the committee which 
reported the bill in 1909, the reference was to the use of earphone 
machines in penny parlors. In those days, in the penny parlors, 
these little amusement arcades, there were machines which played a 
single record by the insertion of a penny, and they played it to the 
individual who put the earphones to his ears. It was a little amuse- 
ment device. It had no particular commercial significance. It was 
not a matter of great importance. Actually in that instance it was 
not a public performance because the earphones went into the ears 
only of one person, and it played only one record, if I remember cor- 
rectly. Consequently, there was this exemption put in. 

But you see the jukebox did not come into its full fruition until you 
got such things as automatic record changers. 

Mr. Cramer. That is true, but since that time Congress has had oc- 
casion to review this thing a number of times, and, as a result of not 
taking action, in effect, has reaffirmed the initial exemption. What is 
your answer to that? 

Mr. Scuutman. I do not think so. I think that what has happened 
is that this process, which is a normal process of trying to find out 
where the equities lie, is one that has taken time. It has taken a little 
longer than some others, but I do not know of any legislation that 
passes in a hurry. 

I was associated with the creation of the Universal Copyright Con- 
vention which was ratified by this country in 1954. It took us some- 
thing like 7 years to bring it to a point where this country would adopt 
it. 

Actually, international copyright protection, or the activity for it, 
commenced in 1827. So it was over 100 years before we saw fit to give 
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full protection for foreign copyrights. Consequently, I think it is a 
uestion of a natural process, and I do not think the rejection by 

Senate at any time, or the failure to adopt it, is any basis for not 

doing justice at the present time. 

Mr. Cramer. I thank you. 

Mr. Scuutman. May I say this: Mr. Miller spoke about figures, 
and someone questioned the fact that there were no figures. 

Actually, if the committee will look at its own hearings i in 1952 on 
H.R. 5473, the committee will find a series of figures by the ope1 ‘ators 
of coin-operated machines which showed that even then jukebox in- 
dustry had a profit margin of $30 million a year. I refer to that on 
page - 4 of my statement. 

Mr. Cetier. Read that statement very briefly on page 4. 

Mr. ScuutMan. On page 4 of the statement I say this: 

The jukebox operation is no longer an infant industry. The jukebox repre 
sents a large segment of the entertainment industry. It has in great measure 
supplanted the performance of music by living musicians. 

The jukebox industry is in business to make money. It makes money, and it 
would not be in business unless it made money. At a hearing on February 4, 
1952, on H.R. 5473, the operators themselves produced an accountant’s analysis of 
the operation of about one-fourth of the jukebox industry—operators of 98,375 
machines out of an admitted total in excess of 400,000. The figures presented, 
presumably those most favorable to the operators, showed that the average 
profit margin was about 24.4 percent of the operator’s revenue after paying the 
location owner his share of the receipts; it represented over 14 percent on the 
investment. On these figures alone, the profit margin was over $30 million per 
year. This profit margin was earned in 1950 even though the testimony shows 
that the cost of the machines rose from $350 each prior to World War II to 
between $850 to $1,095 after the war; that the phonograph records rose from an 
average cost of 28 cents to 55 cents each (see example, p. 271). Although the 
price charged to the public for the playing of music in a few places is still 5 cents, 
in others it is now 10 cents, in others three for 25 cents. 

So the jukebox industry has continued to make money despite the 
rise of everything that goes into its operation, even though it pays 
nothing and its cost of music performance has not gone up. 

It is a most amazing thing that the jukebox operators or the manu- 
facturers should come here and say that they cannot pay performance 
fees because that will put them out of business when they have been 
able to absorb all of these increased costs and still continue to make 
money, as this shows. 

I just want to say one other thing. The question arises why does 
this take so long and why have there ‘been so many discussions ? 

When I first came here, speaking about the change of the law, I 
was faced with, and everybody was faced with, a complete opposition 
on behalf of everybody except the writer 

The most interesting thing is how the process of education = 
understanding has gone on, as shown by Senate Document 155, to 
which I refer at page 7 of my memorandum. It was issued Nov ahaa 
30, 1956, and there you have a discussion by various groups of their 
position on the jukebox bill. 

The interesting thing is that the American Hotel Association, 
which had theretofore opposed the elimination of the exemption, took 
the attitude that it had no objection to the change of the law, pro- 
vided there was some appropriate system of licensing performing 
rights. The record industry, which had theretofore opposed the bill 
vehemently, in 1958 was divided. Some said it was a good change; 
some still stuck to the old position. 
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The National Licensed Beverage Association no longer opposed the 
bill, but merely made the contention that some adequate statutory 
prov ision should be made to determine royalty rates. 

So you see, Congressman Cramer, this process that has taken place 
in the fashion i in which we do it in ‘this country has been one of edu- 
cation, where people who first opposed, because something was new, 
came around to realize that this was not an attempt to put something 
over, but they then began to say, “Well, let’s do something, and do 
something right.” 

Mr. Cetier. Mr. Schulman, there is an old saying that I think 
comes out of India, that if you rub a bar of steel long enough you can 
make a needle out of it. 

Perhaps we have made this point sharp enough. 

Mr. Brooks. Mr. Schulman is an exponent of that, apparently. 
Mr. Scuutman. I do not think, sir, 1 would have been practicin 
law all the years I have if I did not try to make things sharp a 

clear. I hope I do. 

You will see from Senate Document 155, that the only adversaries of 
change were the manufacturers of the jukeboxes and the operators. 
It boiled itself down to the fact that the justification for the change 
came to the consciousness and realization of every other group except 
the one group that lived on the special privilege. 

I do not believe in special privileges for anybody. I believe that 
the person who operates a jukebox is in competition with the man 
who puts living musicians in his restaurant. I do not think that the 
mere fact that you have a jukebox should give you an edge over your 
competitor. That is a basic principle of our economic system of com- 
petition. The jukebox operator has this privilege. It gives him an 
edge over the man who wants to put ina pianoplayer. I do not think 
it is right, and I think that competition should take place not on the 
basis of whether you use a coin to start something or not, but on the 
basis of whether you are required to pay for another person’s property. 

That is all we argue for. 

With that I will close. And may I have leave to have my entire 
statement placed in the record ? 

Mr. Brooxs. Without objection, we will make your statement ¢ 
part of the record at this point. 

Mr. Scoutman. Thank you. 

(The statement referred to follows :) 


STATEMENT OF JOHN SCHULMAN IN Support or H.R. 5921 Berore THE SuBcOM- 
MITTEE OF PATENTS, TRADEMARKS, AND COPYRIGHTS, HOUSE OF REPRESENTATIVES, 
COMMITTEE ON JUDICIARY, JUNE 11, 1959 


My name is John Schulman. I am engaged in the practice of law at 595 
Madison Avenue, New York City. I am, and have for almost 30 years been, 
general counsel to the American Guild of Authors and Composers, formerly known 
as Songwriters Protective Association. The membership of that association, 
almost 3,000 in number, comprises the men and women living in all parts of the 
United States who are engaged in writing and composing music. They write 
the songs which jukebox operators play. 

We support H.R. 5921 because it would remove an outmoded special privilege 
which enables the operators of coin-operated machines, usually referred to as 
jukeboxes, to use the property of authors and composers in a profitable com- 
mercial venture, without compensation for that use. 
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THE NATURE OF THE JUKEBOX EXEMPTION 


Except for the jukebox operators, all commercial users of music obtain licenses 
and pay royalties for public performance. There is no difference whether the 
music performed is rendered by live musicians or by the playing of a phonograph 
record or other recording. 

The special privilege presently enjoyed by the jukebox industry results only 
from a legal technicality that the phonograph record in the machine is started 
by the insertion of a coin. 

If the coin device were removed from the boxes, and if the same music were 
played in the same establishment by manually activiated machines, the jukebox 
operators would be under the same obligation as broadcasters, theaters, dance 
halls, and other similar users of music to obtain licenses and pay performing 
royalties. 

H.R. 5921 would not, therefore, create a new right, but would only remove a 
special privilege no longer defensible. It would place the jukebox operators on 
a parity with every other commercial user of music. 


THE ORIGIN OF THE EXEMPTION 


When the Copyright Act was enacted in 1909, coin-operated machines were 
thought of in terms of the “penny parlor’ (Committee Rept. 222, 60th Cong., 
2d sess., Feb. 22, 1909). The machines in the penny parlors were the old ear- 
phone instruments and this casual use of music had no commercial significance. 
That condition is no longer true. 


PUBLIC PERFORMANCE FOR PROFIT 


The principle is well established in our copyright law, and throughout the 
civilized world, that the exclusive right of public performance for commercial 
purposes, referred to in the statute by the technical term “public performance for 
profit”, is an essential element of property in copyrighted works, and since 1897 
Congress has uniformly recognized that the authors and composers of music 
should have the right to determine when, by whom, and on what terms their 
copyrighted compositions may be so reproduced for commercial purposes. The 
act of 1909, in setting forth the various categories of individual rights, made 
specific provision for the copyright proprietor’s exclusive right of ‘public per- 
formance for profit.” 

This exclusive right of performance is not limited to music. It applies to 
dramatic and literary works as well. 

The exemption enjoyed by the operators of jukeboxes is a unique and special 
privilege which discriminate in their favor not only against the composers and 
authors of music but also against their competitors in the commercial use of 
music. 

THE JUKEBOX INDUSTRY 


The jukebox operation is no longer an infant industry. The jukebox represents 
a large segment of the entertainment industry. It has in great measure sup- 
planted the performance of music by living muscians. 

The jukebox industry is in business to make money, it makes money, and it 
would not be in business unless it made money. At a hearing on February 4, 
1952, on H.R. 5473, the operators themselves produced an accountant’s analysis 
of the operation of about one-fourth of the jukebox industry (operators of 98,375 
machines out of an admitted total in excess of 400,000). The figures presented, 
presumably those most favorable to the operators, showed that the “average 
profit margin” was about 24.4 percent of the operators’ revenue after paying 
the location owner his share of the receipts; it represented over 14 percent on 
the investment, On these figures alone, the “profit margin” was over $30 million 
per year. This “profit margin” was earned in 1950, even though the testimony 
shows that the cost of the machines rose from $350 each, prior to World War II, 
to between $850 to $1,095 after the war; that the phonograph records rose from an 
average cost of 28 cents to 55 cents each (see example, p. 271). Although the 
price charged to the public for the playing of music in a few places is still 5 
cents, in others it is now 10 cents, in others three for 25 cents. Its operations 
have increased. This industry which has grown to such vast proportions cer- 
tainly has no basis for claiming that it should continue to be involuntarily sub- 
sidized by the writers of music. 
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THE ARGUMENTS ADVANCED BY THE JUKEBOX INDUSTRY DO NOT HOLD WATER 


There is no merit in the jukebox operators’ claim that the 2 cents mechanical 
recording fee for records should give them a free ride for performances. The 
recording fee was fixed for the separate right to make reeords (essentially for 
home use) and not for commercial public performance of the music. There is 
no reason why the jukebox operator who employs a record for commercial pur- 
poses should be treated as though he were playing that record in his own home 
for the enjoyment of himself, his family and his friends. 

Nor should the purchase of a record entitle the operator to reproduce the 
music in his jukebox. The jukebox representatives say that because the pur- 
chaser of a patented carburetor may use the device on his car, the purchaser of 
a record may perform the music publicly for profit. This fallacious argument 
is based upon a disregard of both copyright and of patent law. A person who 
buys 2 patented carburetor may use it in his car, but he has no legal right to make 
and sell reproductions of that carburetor. It is axiomatic that each performance 
of a song, whether it be by a singer or a musician or by a phonograph record, is 
a reproduction of that song. That is the very essence of the exclusive right of 
public performance. The jukebox operator is not merely “using” the song in the 
sense that he would be using a patented carburetor. He is reproducing it in 
the same fashion as though he were making copies of the song or duplicates of 
the carburetor. 

The claim that jukeboxes “popularize” music is no justification for the 
exemption. It would be equally logical for them to argue that Congress should 
enact laws to force restaurants to permit the free installation of jukeboxes, and 
to compel record manufacturers to furnish records without charge. Music 
attracts patrons and the jukebox seems to stimulate the sale of records. Why 
should the author and composer alone subsidize the jukebox industry. 

Such an argument disregards the very nature of the ownership of private 
property, which includes the owner‘s right to determine what is to be done with 
itand by whom. The authors and composers are entitled to choose whether their 
music should be played in jukeboxes, the extent to which it should be played, 
and the terms on which the performance should be authorized. 

The problems involved in H.R. 5921 were reviewed comprehensively and the 
issues were crystallized in Senate Document 155, issued July 26, 1958. At that 
time it became clear that no one other than the jukebox manufacturers and 
operators, i.e., those who benefited from the special privilege, opposed the change 
in the law. 

It is most interesting to note from Senate Document 155 that even some of 
those who were said to be opponents of the legislation did not oppose the principle 
of repeal of the jukebox exemption. 

A. The American Hotel Association insisted only that any change in the law 
be coupled with an appropriate system of licensing such performance rights 
(8. Doe. 155, p. 80). 

B. The record industry was divided. Apparently some producers of records 
believe the exemption should be eliminated (S. Doe. 155, pp. 30-31). 

C. The National Licensed Beverage Association argued only that adequate 
statutory provisions be made to determine royalty rates and to avoid unnecessary 
infringement suits (S. Doe. 155, pp. 24—25). 

There remained therefore as actual opponents of the change in the law only 
the jukebox operators and the manufacturers of the machines. Their primary 
contention seems to be that they are entitled to a continuation of the special 
privilege because it has been in the law for almost 50 years. 

Obviously, no one has a vested interest in a special privilege. The fact that 
the earphone coin-operated machine used in the penny arcades during the early 
part of the century was not commercially important, does not mean that the 
present-day hundred record jukebox should be exempt from the payment of 
performance fees. 

The jukebox industry of today is no longer part of a penny arcade, nor is it 
an infant industry. It is now an integral part of the general entertainment 
business of the United States. Whatever justification there may have existed 
for a special exemption in 1909 has long since disappeared. 

The argument made by the manufacturers and operators of jukeboxes that 
the law should not be amended because Congress had not heretofore changed 
the law, also lacks cogency. In the face of the growing recognition that the 
special exemption is no longer justifiable and should be eliminated, no manu- 
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facturer or operator can with good grace claim that he made recent investments 
in the jukebox business in reliance upon its continuance. 

Nor is there any force in the contention made by some opponents of this legis- 
lation that jukebox operators are small businessmen and therefore entitled to 
special treatment. The authors and composers of music who reside in all 
areas of the United States are likewise in the status of small businessmen, 
Their livelihood depends upon the income they derive from the songs which 
they create. No statute should permit their property to be used for private 
commercial purposes without their consent and without compensation. 


CONCLUSION 


All of the arguments advanced by the jukebox operators and manufacturers 
have been merely rationalizations in an attempt to support an indefensible 
position. Every claim that they have asserted was only a repetition of their 
contention that they do not want to surrender their special privilege. None 
of their arguments meet the real issue, namely, that the jukebox of today is 
no longer the penny parlor machine concerning which Congress legislated in 1909, 
It now is a means of public performance for profit, in competition with other 
forms of entertainment. 

The desire of the authors and composers to obtain this protection under the 
copyright law is certainly not unreasonable if one only remembers that without 
their music there would be no jukebox industry at all. 

Respectfully submitted. 

JOHN SCHULMAN. 

Mr. Brooks. We want to thank you very much for your fine state- 
ment. We will stand adjourned until 1:30, at which time we will 
proceed with the remaining witnesses. 

(Whereupon, at 12:30 p.m., the committee recessed until 1:30 p.m., 
this same day.) 


AFTERNOON SESSION 


Mr. Brooks. The subcommittee will reconvene. 

Apparently there has been a proposed change. Mr. George Middle- 
ton, The Authors League of America, is scheduled to be the next 
witness. Please come forward and we will hear you, sir. 

Mr. Middleton, would you be seated, sir, and be more comfortable, 
and we will be pleased to hear you. 


STATEMENT OF GEORGE MIDDLETON ON BEHALF OF THE AUTHORS 
LEAGUE OF AMERICA, INC. 


Mr. Mippitetron. Mr. Chairman, and members of the committee, 
my name is George Middleton. I have been a professional writer 
since I was graduated from Columbia in 1902. If my mathematics is 
correct that 1s now some 57 years. 

I have been a member of the Authors League of America since it 
was founded in 1912. I have served on its council for many years 
and later as president of its Dramatists Guild. Among the men who 
have been President include Robert E. Sherwood, Sidney Howard, 
Elmer Rice, Richard Rogers, the composer, and Oscar Hammerstein, 
who now occupies that office. 

I may explain that the Authors League has two guilds: the Authors 
Guild and the Dramatists Guild. Each guild has its own officers and 
council; but the two together work, through the league council, 
made up of members of both guilds. Moss Hart is now president. 

The league is a nonpolitical organization. It is made up of pro- 
fessional writers. It includes among its nearly 4,000 members, most 
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of the outstanding playwrights, authors and composers of this country. 
When it was org: anized , only 350 members responded to its first rollcall. 

The league concerns ‘itself with matters specifically affecting all au- 
thors; such as taxation, trade customs, related legislation. The most 
important of these is "copyright. Copyright problems was on the 
league’s s first agenda when a certain gentleman, who later had a resi- 
dence in W ashington, was its first vice president. I refer to Theodore 
Roosevelt. 

The lifeblood of the author’s output is copyright. In time his 
“performing rights” have become one of its most healthgiving cor- 
puscles. The league itself hates any debilitating anemia ‘whic h may 
by legislation be “proposed. The problem today, before this distin- 
guished committee, it must be emphasized, is essentially a copyright 
matter. 

There has ever been a need to protect “performing rights,” as well 
as other highly profitable outlets, caused by the growing proliferation 
of separate rights in the use of copyrighted material—beyond its 
former restricted limits. Amazing mechanical inventions, such as 
films, radio, television, and all recording devices, have transformed and 
widened the entire copyright domain. Thus a normal conflict grew 
up automatically between the creators of copyright material and its 
users. I will not say “exploiters” because that has an invidious 
implication. 

It is not a case of cops and robbers. Members of good will are in 
both camps. On the whole, the various protec tive groups of users and 
creators have coalesced for protection. They have faced each other 
over conference tables and worked out practical solutions. These 
defined uncertain and confused boundaries which the new inventions 
had made. Practical adjustments and mutual equities have been 
largely achieved in present trade practices so generally in force. It is 
extraordinary that such complicated problems function, on the whole, 
with so little friction. 

This present issue, relating to the jukebox, can also better be settled 
by negotiation than by imposition. A hurdle, however, must first be 
broken down. As the present law stands the jukebox operator already 
possesses a special exemption to the payment for the use of performing 
rights. This was given him under an archaic law made to fight con- 
ditions no longer existing. Until this is removed, justice cannot be 
reached and honest negotiations to a settlement cannot in the nature of 
things be resolved. Not while one of the parties holds loaded dice. 

In the interest of all concerned, the league, therefore, respectfully 
urges that this committee will see the prime necessity of reporting 
favorably H.R. 5921, and thus eliminate the existing right of jukebox 
operators to use an author’s performing rights without compensa- 
tion. Then and then only can a proper appraisal of the financial issues 
be achieved. 

I wish to add the Authors League to Congressman Celler’s state- 
ment as to the number of agencies and legal groups that are supporting 
this bill. Aside from what other composers and publisher groups 
may do, those league members, who compose musical comedies and 
operas are, of course, directly affected by this clause. Without their 
consent they have for many years watched the jukebox industry, 
without permission and compensation make a highly profitable use 
of their property rights. 
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The greater majority of our league members, however, are authors 

of books and not musical plays. ‘They are not immediately affected 
by this clause. But, as dedicated league members they are all op- 
posed to the existing exception to the payment of royalties. It is 
inequitable in concept and operation. Without the slightest justifi- 

cation, the existing clause deprives our fellow authors of valuable 
property rights and thus makes a free contribution of such rights to 
a purely commercial enterprise. 

Music is essential raw material to the jukebox industry. It is its 
stock in trade. The concept that such a valuable right should be 
appropriated from its creator and gratuitously contributed to that 
one industry seems, shall I say, so outrageous, on its face that it seems 
almost ridiculous to make any detailed ¢ ontempI: ition of its practice, 

Yet because the concept seems so apparently indispensable, there 
is a temptation to search for some hidden justification. There really 
isnone. In fact, the argument in favor of keeping the present exemp- 
tion boils down to the proposition that Congress should allow machine 
operators to continue to appropriate the composer’s property rights 
because it is cheaper for them to do so than to pay for a license—which 
all other groups using copyrighted material are legally required to 
pay. 

Yet this same industry would not have the audacity to suggest that 
Congress grant them similar permission to appropriate phonograph 
machines rather than purchase them from the manufacturers. 

If any other industry were to suggest that it be permitted by Con- 
gress to appropriate its raw ms terials and sup lias because this was 
Jess expensive than buying them, or, was allegedly essential to the sur- 
vival of that industry, it would be unnecessary to muster statistics, to 
prepare briefs, to dispose of such a contention. 

There is no reason why the survival of the coin machine industry 
would be threatened if it were required to pay for its raw mi: aterial, 
the music which it performs, just as it pays for phonograph machines, 
labor installation services, and other expenses. Certainly it cannot 
make the plea that it is contributing any valuable free public service 
because it has never given anything away except its intention not to. 
It charges its customers 10 cents for the privilege of playing once a 
record which it procures at a cost of 50 to 60 cents and which will be 
played innumerable times. I repeat, it is ironic that the coin ma- 
chine operator, who makes no creative contribution of his own to public 
entertainment, is alone privileged to use copyrighted material and the 
right to perform it without permission of the creator or compensa- 
tion to him. 

Except for this single clause, the Copyright Act, in its letter and in 
its spirit recognizes that composers of music and other authors are 
entitled to the benefits of the literary property they have created ; and 
that the essence of their property, and the means of enjoying its bene- 
fits, is the author's right to exploit it in various media. 

The act also recognizes that the sale of copies or recordings of a 
work, and the public performance of it, are two entirely separate means 
of exploitation. In no other instance does the pure ‘hase of a record 
(or copies) of a work for a few cents convey to the buyer, gratuitously, 
the separate and far more valuable right of performing it for profit. 
It de no more sense for the record machine operator to claim that 
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his purchase of a record of a song should entitle him to the right of 

publicly performing it for profit, than it would be for the buyer of a 
— of the book and sheet music of “My Fair Lady” to claim that his 
purch: ase convey ed to him the right to present the play and perform 
the music in a theater, and charge admission, without the permission 
of the authors, unless, of course, the claimant happened to be a citizen 
of the Soviet U nion. 

Mr. Brooxs. Mr. Middleton, your statement was very well put. I 
enjoyed hearing it and I think the language was most appropriate and 
the sentiments, Tam sure, are equally sincere. 

Mr. Mippteton. I am very much pleased that you recognized there 
were some facts in my statement I think should be brought to the at- 
tention of those members who were delayed at their luncheon. I 
appreciate it very much. 

If there are any questions you would like to ask me I would be very 
glad to answer. 

I would suggest this, since time is of the essence in the committee 
hearings, that there are lawyers following me who are much better 
qualified, perhaps, than I am. 

Mr. Brooxs. None more articulate, I would think. 

Mr. Mippietron. I was inspired by your interest. 

Mr. Brooxs. It proves my point. 

Mr. Mipptrron. Incidentally—if I may make a purely personal 
observation—it happens I have just been retired under civil service 
regulations, after 16 years with the Department of Justice. I was in 
the Office of Alien Prope rty and had charge of the administration of 
the vested copyright interests of all foreign nationals. Over $1 mil- 
lion was collected on copyright royalties, earned by ASCAP from 
only the use of performing rights in the United States of foreign 
music. ‘These represented sums payable to similar performing r ights 
societies in Europe. It is mentioned to indicate the value of these 
performing rights from radio alone. 

In my official duties I thus came into contact with all copyright 
societies and groups here and in Europe. All of those societies make 
their financial intake, in whole or in part, from the exploitation of 
performing rights. They all operated largely on the ASCAP for- 
mula. In France alone, ASCAP paid over $500,000 to the office, and 
it was administered and later lunel to the French members of 
SACEM. 

I have heard statements here about ASCAP that I know are un- 
reliable, in fact, if not in intention. All of these sums that were paid, 
for these performing rights, were subject to certified accounting. I 
feel, without any reservations that one of the greatest things that 
has ever hi appened to composers, has been the growth of societies like 
ASCAP—which are concerned in protecting the rights of the creators 
of property. For the makers of music after all, are the sine qua non 
of this whole business. 

I thank you very much. 

Mr. Brooxs. Before you leave, pardon me sir, it may be that our 
distinguished chairman, Mr. Willis, may have a question, if you will 
yield. 

Mr. Wiu1s. I did not have the pleasure of listening to your entire 
presentation, sir, but I gathered from your closing remarks that you 
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are familiar with the way ASCAP works or the organizations com- 
parable to ASCAP work in England and in France with regard to 
royalty payments by coin operated machine devices. 

Let me ask you this question, if you know, all right. But I would 
like to get it from someone. Do you know the formula? Do you 
know about how much per box that amounts to, per music box and so 
on? Do you know? 

Mr. Mipvteton. I do not know, to be perfectly frank about it. What 
our office was concerned with was the money that was collected in this 
country, not how the money was earned and distributed over there, 
Consequently, I am not accurately informed. But I do know this, 
that the general formula of ASCAP in the various countries, is that 
when a composition is played and the royalties are paid over to 
France—like, for instance, SACEM—that. this society 1s owned and 
controlled by publishers and composers. The money there is split and 
divided after the surface expenses are taken off. What you must bear 
in mind, gentlemen, is the programs have been worked out with 
sweat and blood and tears in trying to combine and make ethical the 
different rights of the different people that may be involved. 

Mr. Wixuts. I am not interested in that. We are getting down to 
the blue chips now. I would like to know if anyone knows what is 
the formula and how much they pay 

Mr. Mippteron. I don’t happen to know. But I will suggest this, 
that Mr. Finkelstein and Mr. Schulman will know the answers. | 
don’t happen to know that side of it. 

Mr. Brooxs. Thank you very much for coming down and being 
with us. 

Mr. Mipptetron. Thank you very much for letting me append this 
little personal statement. 

Mr. Brooks. Mr. Julian T. Abeles, will you please be seated and we 
will be pleased to hear from you, sir. 


STATEMENT OF JULIAN T. ABELES, COUNSEL FOR MUSIC 
PUBLISHERS’ PROTECTIVE ASSOCIATION, INC. 


Mr. Aseves. Thank you, sit 

Mr. Brooks. The chairman might state, we do not swear In the 
witnesses. 

Mr. Aneves. Honorable chairman and members of the committee, I 
would like to ask your dale ‘nce in having this statement I prepared 
revised. I did it 7 hurriedly before I came here. 1 was tied up in 
litigation. After I read it, I felt it is not what I would like to sub- 
mit. If you don’t mind, I would like to revise this statement after I 
return to New York. I will do it over the weekend and forward it. 

Mr. Brooks. I believe the hearings will not be printed prior to that. 
I think that would be accepti able. We would be pleased to hear a 
synopsis of what you would like to state. 

Mr. Azeves. Thank you, sir. 

Furthermore, I can answer quite a few questions that have been 
asked during the course of the hearings that might be of some value. 

If you please, my name is Julian T. Abeles. “I was born in Little 


Rock, Ark., and reside in New York C ity. 
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I am an attorney and since being admitted to practice in New York 
in 1916 I have specialized in copyright law, primarily in the field of 
music and motion pictures. 

For many years I have acted as counsel on copyright matters, in- 
eluding as trial counsel for such firms as Loews, Inc., known as Metro- 
Goldwyn-Mayer, ‘Twentieth Century-Fox F iim C orp., Universal Pic- 
tures Co., Inc., and others. For a number of years I was chairman 
of the board and general counsel of the National Association of 
Orchestra Directors, the membership of which comprised all of the 
leading orchestra leaders in the United States in the field of popular 
music. 

I ain general counsel of Music Publishers’ Protective Association, 
[nc., the membership of which comprises most of the leading pub- 
lishers of popular music in the United States, and I am appearing on 
its behalf. 

[ am likewise general counsel for Harry Fox, as the agent and 
trustee for over 600 music publishers in the United States, in the 
licensing and protection of the rights to their copyrighted musical 
works for the manufacture of phonograph records, for the recording 
and performance in motion picture productions, and for the manu- 
facture of electrical transe riptions for radio broadcasting. In the 
course of my representation of Mr. Fox, as such agent and trustee, I 
have brought a number of actions in which I have succeeded in estab- 
lishing legal precedents for the purpose of protecting and enforcing 
the rights and remedies of the writers and publishe rs of music, to the 
extent available under the mechanical provisions of the ( lopyright 
Act. 

Of course, if we go back to the time these provisions were enacted 
in 1909, there was an entirely different situation. There were only a 
few manufacturers—record manufacturers, that is—only a few, and 
they were responsible people. But today we have an entirely changed 
condition. So-called record manufacturers have been mushrooming 
all over the United States just like rabbits. I have never seen any- 
thing like it. We try to kee ‘Dp track of them. It is impossible. 

Mr. Lizonatri. What was that last remark he made? 

Mr. Brooks. I did not catch it. Would you like to ask that he re- 
peat it ¢ 

Mr. Linonati. Just like what ! 

Mr. Aseves. Rabbits. 

Mr. Lisonatt. Rabbits? 

Mr. Apsetes. Multiply like rabbits, the increase of record manu- 
facturers is prolific. 

Mr. Lisonart. I did not know we were in any discussion relative 
to reproduction of like or kind, 

Mr. Aneves. That is the only way offhand I can think of describing 
them. 

Of course, there are still the substantial recording companies—the 
legitimate ones. We have no diffic ulty with them. Sut we find, as 
I said, throughout the United States in practically every State and 
every city—that is, every city of any size—you will find someone that 
calls himself a record manufacturer. He does not manufacture these 
records, really. He coins a label, sure. Then he gets somebody to 
make these records for him. He dubs them in most cases, and by 
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dubbing, I mean he either reproduces the recording or copies the 
arrangement of legitimate records and thus puts them out at very 
little cost. Of course, he does not comply with the act. That is not 
in his category. He does not take a license. He does not serve 
notice. He does not pay royalties. So it has come to a very serious 
situation. This is badly affecting the writers and publishers in the 
collection of their royalties for mechanical reproduction. I have 
heard all this about the 2 cents royalty. I don’t see the 2 cents very 
often in this field, in the representation of music publishing interests, 
So I have, as I say, been compelled to bring a number of actions to 
establish some method and means of enforcing such rights as are 
available. 

Mr. Witiis. Why is it you don’t see it ? 

Mr. Asetes. Because it is impossible to collect it oe the record 
pirates—that is why I said I don’t see it. Of course, legitimate 
recording companies pay directly to Harry Fox, as agent and trustee. 
In my experience, we have hundreds of these outfits throughout the 
United States and none of them pay anything, and a great many of 
thern supply the jukebox industry at a very low cost. They save 
high-priced recording artists. They save roy: alties. ‘They save union 
fees. They save a number of other items. I have seen these records 
put out ata fraction of the cost of the regular record. 

Mr. Lasonatt. Don’t they have to secure permission to do that 
originally—— 

Mr. Aveues. What did you say, sir? 

Mr. Lisonatt. To re produc e these rec ‘ords. 

Mr. Anetrs. They never get the publisher’s permission 

Mr. Limonatt. They do not ? 

Mr. Asetes. No, sir. 

Mr. Lrsonatr. How do they circumvent the law ? 

Mr. Anetes. They just go around it. That is why I have to start 
certain actions to try to get some relief in this situation. I hope you 
won’t think [ am impertinent to mention one case to give you an 
idea what I have been up against. That was in San Francisco, Calif. 
A character out there. They told me he was disseminating dub rec- 

ords all over California, Nevada, and where not out there. I referred 
it to a law firm in California, a very large law firm. They wrote me and 
said this man is a gangster and that the marshal wouldn’t serve him. 
“There is only one thing we can recommend, Mr. Abeles. If you 

rant to send $250 we will get an armed car to take the marshal out 
there.” That is exactly what we are up against in this situation. 
You may think that is an exaggeration but it is not. 

Mr. Brooxs. Did you have him served ? 

Mr. Apetes. I did not. I could not afford to put the $250 out and 
take achance. He was never served. 

The funny part of the story, sir, is he went into bankruptcy later 
on, owing the manufacturing company $9,500 for having these rec- 
ords made. Never paid them. 

There are two actions I would like to point out. In pointing out 
these two particular actions it is really pertinent to what I have to say 
later on. 

The first pertinent action I brought was on behalf of a number of 
publishers and entitled Shapiro, Bernstein & Co., Inc., and others 
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against Sam Goody. He was a large dealer in records. It had been 
held you could only hold the manufacturer and not the dealer liable 
for an infringement. I knew the manufacturer, being a “bootlegger,” 
if I went after him would just close up and vanish. But the dealer, 
I found out, was still selling the records and, in the case of a large 
dealer like Sam Goody, I felt that if I sued him and could get a de- 
termination that a dealer is liable for an infringement, I might at 
least collect something. So I brought an action. Judge Irving 
Kaufman in the district court held against me. However, he said, “I 
appreciate the injustice of the mechanical provision of the act. I 
appreciate how the authors and publishers are being seriously in- 
jured.” But, he said, “this is for Congress.” I repeat the very words 
he used : “The inequities and inadequacies of the present law cry out 
for correction.” I then went to the court of appeals. 

Mr. Lisonatt. Just a moment, sir. 

You are now informing the committee that an amendment of this 
act, in conformity with this bill, would also place those within your 
grasp in an operation who now are bootlegging entertainment by vari- 
ous methods ? 

Mr. Ape.es. Yes, sir. 

Mr. Linonatt. This is a new phase now. 

Mr. Aneves. Yes, sir. 

Mr. Lisonati. This is away from the fundamental principle of 
the bill relative to what they have all spoken about concerning juke- 
boxes. This is the other fellow that traverses and by surreptitious 
methods and routes takes entertainment in total or in part and does 
not pay anything to anybody, even to the record companies which 
is the original tax that everybody pays in the jukebox business, is that 
right ¢ 

Mr. Ape tes. Yes, sir. 

Mr. Linonati. See, this is another phase, Mr. Chairman, of boot- 
legging entertainment. Is not that what you would call it, really? 

Mr. Aneces. You see, sir, I am working into what I have to say 
eventually and that is, sir, that the-—— 

Mr. Lizonatt. Would you call it by that term, “bootlegging” ? 

Mr. Apeies. We call it piracy or bootlegging. 

Mr. Livonatt. Yes. 

Mr. Ape.es. You use the word “bootlegging,” that is correct. 

Mr. Linonatr. Iam glad you brought that out. We never had that 
discussed, Mr. Chairman. 

Mr. Brooks. This is a new facet of this problem. 

Mr. Lironatt. Yes, sir; it is. 

Mr. Anees. You see, if the general damage provisions of the act 
applied to mechanical reproduction we would have some relief like in 
the case of #. W. Woolworth Co. v. Contemporary Arts, Inc., (344 
U.S. 228). Woolworth was an innocent infringer. Although they 
had a gross profit of only $899.16, the court awarded $5,000 damages, 
saying that the sale of an inferior item can greatly hurt the legitimate 
item, and that there must be an effective sanction for enforcement of 
the copyright policy. 

We have practically nothing here. What have we got? Two 
cents, maybe 6 cents more as damages. 

If we do get a statement it will probably be for only 200 records, 
while more likely he sold one-half million. It is quite a situation, sir. 
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Anyhow, the court of appeals in holding with me reversed Judge 
Kaufman and said they realized that as conditions had changed 
since the enactment of this act in 1909, the publishers and authors and 
composers had to have some ways and means of enforcing their rights, 
The court held, there being nothing in the act against such a deter- 
mination, that dealers were liable for the sale of infringing records, 
even though it had been previously held that only the manufacturers 
were liable. And the only other case I will mention is another cage 
that I brought on behalf of a number of publishers. It was against 
Remington Records, Inc. In that case I was up against this: 

I obtained a judgment and then it was sent to a master. We knew 
these records were being circulated all over the United States. We 
had them checked on counters, and there were full-page advertise- 
ments in newspapers. 

What does this outfit do? They furnish a statement for about a 
thousand records of each composition. That is ridiculous. We know 
they sold about a half million records of each of these compositions. 

What was I going to do? How could I refute this statement? ] 
said, “I am going to try something new this time.” I put a man on 
the stand who was with Harry Fox. He testified that through the 
years, having examined and checked accountings of this type, he was 
thoroughly familiar with such operations. He said a pattern had 
been set in each type of operation. 

I said, “In this particular type of operation, in your opinion, how 
many records did they really manufacture?” Tle testified to an 
amount substantially in excess of that accounted for. 

Well, the master struck it out as “not within the realm of expert 
testimony and as pure speculation,” and Judge Conger, of the distriet 
court, in confirming the master’s report, in plain English said he 
realized the situation we are up against, but nevertheless that “both 
questions and answers have no basis in fact.” 

However, the court of appeals again reversed and said that, by 
reason of changed conditions since the mechanical provision of the 
act was enacted in 1909, teeth had to be put into it: that “the rela 
tions which give rise to this litigation flow in part from the applicable 
statutory scheme and in part from the practices of some elements 
within the phonograph record industry.” So that when any of this 
element wanted to use their music under this provision, mechanical 
reproduction provision of the act, they should be held to the strictest 
accounting. 

Mr. Liponartt. Just a moment. 

Could you have not proceeded In the Criminal Division on a (jues- 
tion of circumventing a Federal act by this reproduction of records 
without paying these fees which have been levied under law / 

Mr. Wituts. There is no penalty in the act. 

Mr. Axneres. That is the other curse of the mechanical provision 
because it says in section I(e) that there shall be no criminal pro- 
ceedings. I could start a lot of criminal proceedings. I would have 
the jatls filled, sir. 

My. Liponatt. Did they use the mails? 

Mr. Aspeves. We did not show that,sir. Ido not know how I could 
show that. I assumethey did. You know you cannot prove it. You 
just cannot prove it. 
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So the court of appeals held with me, though. It really did. It 
said it was going to establish a new rule of law for the introduction of 
evidence in this type of case, and that in any case where a so-called 
record manufacturer submits an accounting that we do not agree with, 
we think it is not right, we have the right to put an expert on the 
stand and the court must take that testimony. 

Judge Bergen, writing the opinion, in what I think is a classical 
statement, said at the end of his opinion: “While the law cannot pre- 
vent all sin and wrongdoing it can take some of the profit out of it.” 

The opponents of the bill argue that the wording of the last sen- 
tence of section I(e), providing for the exemption of “coin-operated 
machines.” must continue to be literally construed regardless of the 
entirely different character, purpose, and use of such machines since 
the enactment of the act, and the substantial rights of the authors and 
publishers thereby adversely affected and not anticipated at the time 
of the enactment thereof. 

In White Smith Music Co. v. Appollo Co, (209 U.S. 1)—I think that 
ease is very pertinent—the court held that under the literal interpre- 
tation of the pertinent provisions of the prior act, the authors and 
publishers had no recourse for the mechanical reproduction of their 
musical works, this being a subsequent de ‘velopment of the art and 
consequently not within the contemplation of Congress at the time of 
the enactment of the pri ior act. However, the court said that under 
the circumstances “such considerations properly address themselves 
to the legislature.” This promptly brought about the amendment of 
the act in its present form, despite strenuous opposition upon sub- 
stantially the same grounds as the opposition to this bill, to provide 
recompense for such use. 

As was said in Washington Co. v. Pearson (306 U.S. 30), a state 
ment which has been referred tO by the courts over and over again 
incopyright litigation, the very purpose of the act should be “definitely 
to grant valuable, enforcible rights to authors, publishers, ete. * * * 
to afford greater encouragement to the production of literary works 
of lasting benefit to the world.” 

Upon the advent of the recording and reproduction of music in 
motion picture productions, the contention was made that, under a 
literal construction of section 1(e) of the act, such use came within 
the category of mechanical re produce ‘tion. 

I re presented the Twentieth Century-Fox Film Corp. in the case 
of Jerome Twentieth Centur y-h Ov PF ilm ¢ orp. It went up to the 
court. of <oumals and certiorari in the Supreme Court was denied. 
While I won the case on other grounds, they had asked me to raise 
the point that the right to record a musical composition in a motion 
picture came within the purview of section 1(e). In other words, 
they only had to pay 2 cents for recording each eomposition. The 
court held against me on this point. I was not in favor of raising 
the point but I had toand I did it. 

The point was considered so important to the interest of the song- 
writers and music publishe rs that they were permitted, through coun- 
sel for their respective associations, to file briefs amicus curiae. The 
court held that the deve lopme nt of the art, since the enactment of the 
act, of itself completely refuted the defendan’s argument, saying, 

“The result would be destructive of valuable rights of composers and 
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publishers, which the act was intended to secure and protect.” How- 
ever, if the court had literally construed the wording of section 1(e), 
regardless of the development of the art over the years never con- 
templated at the time of its enactment, there would be the identical 
situation as in respect to the jukebox exemption provision of section 
1(e). In such an event the rights of the composers, authors, and 
publishers could likewise only have been secured and protected by 
an amendment to the act. 

The opponents of the bill likewise argue that Congress specifically 
determined that the rendition of a musical composition by a jukebox 
should not be deemed a public performance for profit, unless an ad- 
mission fee was charged to the place of such ouibien. 

At the time of the enactment of the act, Congress necessarily had 
in mind that since the rendition was then confined to the individual 
who inserted the coin and heard the rendition through earphones, 
such rendition could not possibly constitute a public performance, 
It will be noted that Congress said, in section I(e), that the payment 
of the statutory royalty shall free the records from further contribu- 
tion except in case of “public performance” for profit, but that the 
performance as then confined to the individual should not be “deemed 
a public performance.” However, it is obviously now a public per- 
formance and under such circumstances the payment of an admission 
fee cannot be the sole determinant whether a public performance is 
for profit. 

As was said in Herbert v. Shanley Co., 242 U.S. 593: 

If the rights under the copyright are infringed only by a performance where 
money is taken at the door they are very imperfectly protected. Performances 
not different in kind from those of the defendants could be given that might 
complete with and even destroy the success of the monopoly that the law intends 
the plaintiffs to have. 

In Donaldson, Douglas & Gumble, Inc. v. Terris, Copyright Office 
Bulletin No. 22, page 100, there were the same factors attendant as in 
the present day operation of a jukebox. Instead of patrons insertin 
coins in a jukebox, resulting in the public performance of the musica 
compositions for the pleasure and dancing accompaniment of all 
those present, gratuities were given by patrons to an orchestra, like- 
wise for the pleasure and dancing accompaniment of all those pres- 
ent. The court said: 


The testimony is clear that the orchestra without permission of the copyright 
owner publicly played the copyrighted composition in defendant's restaurant. 

* * * The orchestra was benefited by receiving remuneration in the form of 
space in defendant's restaurant where they could play, and by receiving gratui- 
ties from the defendant’s patrons. The defendant was benefited by the attraction 
of patrons to his restaurant and thereby increased his profits. The music was 
therefore played for profit. 

The rendition of a musical composition by a jukebox in such an 
establishment, being publicly played, whether patrons are attracted 
to the establishment and the profits of the proprietor increased in the 
same manner as by the sale of food and drink, it must likewise be 
deemed a public performance for profit although (as was said in 
Herbert v. Shanley Co., supra) no “money is taken at the door.” 

It is conceded that the rendition of a musical composition by a juke- 
box, the rendition of which is under the control of the proprietor of 
the place, is a public performance for profit. It is certainly all the 
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more so if the proprietor receives additional profit, directly from the 
public performance by the machine, through the coins inserted by 
atrons. 

With respect to this, I happen to think of something pertinent. 
My wife and I went to a little restaurant in New York City one day. 
The chap came up to me and said, “Mr. Abeles, I operate a machine 
here myself. ASCAP is in touch with me and said I have to pay 
for the performance of the records. I am concerned.” 

I said, “Don’t be concerned. Iam sure it will work out all re 
Some time later when we again went there, he said, “Mr. Abeles, i 
certainly worked out all right. You know what? They only charge 

me $100 a year for playing the records on this machine in here.” 

The opponents of the bill argue that as the manufacturer of the 
phonograph records is liable, under section I(e) for the payment of a 
recording fee of 2 cents for each record manufactured of a copyrighted 
musical composition, the authors and publishers should not exact an 
additional fee for the public performance of such recordings. 

Motion picture producers have from time to time considered making 
the same argument. ‘Their thought has likewise been that, since they 
pay a recording fee for recording a composition in a motion picture 
production, they should not be called upon to pay an additional fee 
for the public performance thereof. However, the producers have 
recognized that, the recording right and the performing right being 
entirely separate and distinct rights under the act, there can be no 
basis for such an argument. 

Furthermore, the manufacturers of electrical transcriptions for 
radio broadcasting have from time to time considered making the 
same argument. These transcriptions are made by the same process 
and are in the same category as a phonograph record. However, 
they likewise have recognized that, as the recording right and the 
performing right are entirely separate and distinct rights under the 
act, there can be no substance to such an argument. 

Of course the same applies to the playing of records whereby the 
performance is carried over wires. | have had a number of ‘cases 
where they recorded the music on tape instead of recording it on 
records, and the performance is then carried over wires into office 
buildings and commercial establishments. The same applies to the 
radio and television broadcasting of performance on records. 

I respectfully submit that Congress never had in mind to exempt 
the present day public performance for profit of music by means of 
coin-operated machines and, as Judge Kaufman said, the mechanical 
reproduction provision of the act is crying out to be amended. 

The courts in recognizing the total inadequac: y of this provision, 
with relation to such radical development of the art over the period of 
50 years since its enactment, have gone to every extreme in their ju- 
dicial power to remedy its inefficiency. 

They have pointed out that it is now for Congress to act, as in the 
White Smith v. Appollo case, by an amendment to the act in keeping 
with the development of the art. 

The proposed bill reads: 

The reproduction or rendition of a coprighted musical composition publicly 
by or upon a coin-operated machine shall be deemed to be a public performance 
for profit. 
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This is merely a restatement of undeniable fact. You could just 
as well delete the present exception, that the rendition by coin-oper- 
ated machines shall not be deemed public performance and for profit, 
As it is now a public performance the courts would definitely enforce 
it as such, with this obsolete barrier removed. 

I thank you, sir. 

Mr. Brooxs. Any questions, Mr. Chairman ? 

Thank you very much. 

Mr. Lisonatt. I wanted to ask one question. 

Mr. Brooxs. Mr. Libonati. 

Mr. Lisonatr. Have you formulated in your mind from your ex- 
perience and training and investigations what could be done to pre- 
vent these departures on the part of the industry relative to the pres- 
ent law? 

Mr. Azsetrs. I am awfully sorry. I have a sinus condition and it 
bothers me. I can’t hear very well. 

Mr. Lisonatt. Have you formulated in your mind through your 
os 

Mr. Apetes. Yes, sir. 

Mr. Liaponatr. And observations and analysis of these depar- 
tures 

Mr. AperEs. Yes, sir. 

Mr. Lisonatt. What could be done with the present law relative to 
bootlegging and piracy as you have described it here ? 

Mr. Asetes. Yes. Definitely. As a matter of fact, we have hada 
number of meetings regarding this, that the Registrar of Copyrights 
has brought about. We should be permitted to apply the general 
damage provisions of the Copyright Act to mechanical reproduction. 
As I said before, you brought it out, sir, about the criminal phase of 
it, it would be wonderful if we likewise had recourse to that, there is 
no question about it. That certainly would be a deterrent. 

In addition it is essential to have the general damage provisions 
applicable to mechanical reproduction. I am speaking now for the 
music publishers, of course, and naturally the writers. Because you 
see it is provided in the general damage provision, in the first place 
for the $250 minimum. We have not got that. I tried to get the $250 
minimum. That is one thing the court did not give me. In every 
other type of infringement it is applicable. I can't get it in mechani- 
cal reproduction. They say, “No, all we can give you, under the 
present provision, is the 2 cents royalty and maybe up to 6 cents 
damages for every record that is accounted for.” 

Then there is the other provision which is most beneficial. Of 
course, when the defendant is an innocent infringer, the court can 
allow damages up to $5,000 as it did in the Woolworth case. While 
Woolworth was absolutely innocent, the court said that the sale of an 
inferior item by an outfit like Woolworth can seriously injure the 
legitimate item. In other types of infringements, sir, the courts have 
looked into the situation and said: “Who is this man? What did he 
do? Why did he do it?” When the infringement was willful they 
have made a sufficient award to recompense for the injury done. 

If we could get the general damage provision applied to mechanical 
reproduction, 1t would be an awful lot of help. Now what can I do? 
I sue a record pirate if I can find him, sir. Where do I get with it 
all? I get a worthless judgment in a nominal amount. Then I go 
after a dealer. 
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The Goody case went all the way to the Supreme Court. The court 
of appeals said, “The dealer is liable.” I received even a lesser sum 
against the dealer and he then goes into receivership. All for noth- 
ing. It isa pretty bad state of affairs, sir. 

Mr. Lisonati. Thank you very much, 

Mr. Asevxs. Thank you, sir. 

Mr. Brooks. Mr. John Koshel, Jr., of SESAC. 

Be seated and please read your statement, sir. 


STATEMENT OF JOHN KOSHEL, JR., ATTORNEY FOR SESAC, INC. 


Mr. Kosurt. Mr. Chairman, and members of the committee, my 
name is John Koshel, Jr. I am an attorney admitted to practice in 
New York State and I appear here as house counsel for SESAC, Inc. 

On behalf of the music publishers throughout the country who are 
afliliated with us, SESAC respectfully calls upon the members of this 
committee to report favorably on H.R. 5921. 

Before commenting on the bill itself, we would like to acquaint the 
committee with our organization, that is, SESAC, our repertory, our 
publishers, and the nature of the rights which we represent. 

SESAC, Inc., is a music rights licensing organization duly organ- 
ized and incorporated under the laws of the State of New York on 
February 6, 1931. 

Mr. Wituis. What do the letters stand for? 

Mr. Kosurx. The letters actually, sir, stand for nothing today. 
That is the corporate name. The organization is incorporated under 
the name of SESAC, Inc., just a tradename, as Kodak. 

We are the second oldest performing rights organization in the 
United States, representing approximately 323 bona fide publishers’ 
catalogs whose names and addresses are listed in the schedule A which 
is herewith submitted to the committee. A copy of that schedule I 
gave to Counsel Brickfield. 

The total number of individual compositions contained in these 
various catalogs amounts to salamat more than 150,000 copy- 
righted musical selections, embracing every kind of music from Ameri- 
can folk and country and western to symphonic music and grand opera 
with a substantial representation of band, dance, jazz, religious, 
popular, and international music from many lands. 

I at this point would like to clarify one misconception. The chair- 
man of the full committee, Mr. Celler, often referred to us as being a 
European organization. We are not. I would say at least 95 percent 
of our catalog is domestic. It is primarily American music, written, 
composed, and published in the United States. We do, however, have 
some foreign catalogs within our repertory. 

Among our affiliates in the classical music field are such organiza- 
tions as the Arthur P. Schmidt Co., Boston, Mass., publishers of such 
great American works by Edward MacDowell, Mrs. H. H. A. Beach, 
Bruno Huhn, John W. Metcalf, Rudolph Friml, and Arthur Foote; 
Edward Schuberth & Co., Inc., New York, N.Y., the first publisher of 
Victor Herbert’s music and publisher of many popular selections that 
are frequently featured in semiclassical arrangements, suffice to men- 
tion only one here, Provost’s famous “Intermezzo,” the perennial 
popularity of which requires no further comment; and Mercury Music 
Corp., New York, N.Y., publisher of compositions by such outstanding 
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composers as Virgil Thomson, Charles Ives, Stravinsky, and Darius 
Milhaud. 

In the field of band music there are such outstanding and widely 
acknowledged we houses as K. L. King Music House, Fort 
Dodge, Iowa, C. L. Barnhouse Co., Oskaloosa, Iowa, Neil A. Kjos 
Music Co., Park Ridge, Il., Frank A. Pane lla, Pittsburgh, Pa., whose 
compositions are regularly featured at football games, concerts, and 
other performances ‘of band music. M: any of their compositions have 
been adopted by leading universities as official marches, for ex: umple, 
“Mighty Minnesota,” “Pr ide of the Illini”, “University of Arizona 
March” “The Pitt Panther”, et cetera. 

In the area of sacred and religious music we are proud to list among 
others, such publishers of approved hymns, Masses and other ( vatholie 
religious music and traditional Protestant hymns and Gospel music, 
as McLaughlin & Reilly Co., Boston, Mass., M. L. Nemmers Publish- 
ing Co., Milwaukee, Wis., Gregorian Institute of America, Toledo, 
Ohio, the Sunday School Board of the Southern B: aptist Conve ntion, 
Nashville, Tenn., Nazarene Publishing House, Kansas City, Mo., Sing- 
spiration, ‘Ridgewood, N.J., Augsburg Publishing House, Minneapolis, 
Minn., Concordia Publishing “House, St. Louis, Mo., Mosie Lister, 
Tampa, Fla., John W. Peterson, Montrose, Pa., Ira sre Palm 
Beach, Fla., Dr. Percy B. Crawford, Philadelphia, Pa 

In the field of popular music we include among many others, Top 
Music Publishers, Inc., New York, N.Y., the Chart Music Publishing 
House, Chicago, Ill., David Gronston, New York, N.Y., the Braun 
Music Co., Skokie, Ill., et cetera, whose composition have been recorded 
by such artists as Frankie Laine, the Mills brothers, Lionel Hampton, 
Xavier Cugat, Faron Young on such leading labels as Columbia, 
Decca, Capitol, and RCA records. 

SESAC music has been recorded on every major record label as well 
as most of the smaller ones, and some of it has been bootlegged and 
pirated as referred to by Mr. Abeles, and by leading performers in 
every field of music. This very brief indication of the nature and 
scope of the SESAC repertory can perhaps best be summarized by 
quoting from Operations Bulletin No. 39 issued by the Music-Copy- 
right Committee of the American Hotel Association which reported to 
its members in 1956 that SESAC unquestionably represents “* * * the 
copyrights of « very large number of musical compositions * * *” and 
that— 


A spot check at one of the major hotels having a dance orchestra showed that 
a substantial number of SESAC compositions were being used in a typical pro- 
gram of popular dance music. 

As for those who have legally availed themselves of the right to use 
our music, SESAC has more than 5,000 performance licenses outstand- 
ing. Approximately 3,200 licenses have been issued to AM radio sta- 
tions, 500 to FM radio stations, 500 to TV stations, and 1,100 to hotels. 
In addition, performance licenses have also been issued to a consider- 
able number of symphony orchestras, ballet companies, restaurants, 
background-music-service companies, foreign performance rights or- 
ganizations, and others. 

Countless other licenses have been issued free of charge by SESAC, 
Inc., to governmental, religious, and charitable organizations, such as 
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the Veterans’ Administration, the U.S. Armed Forces, the Red Cross, 
the Cancer and Heart Funds, et cetera. 

We might add that throughout its existence SESAC has always 
endeavored to render every possible public service. As an instance of 
this during World War II, we were designated by the U.S. Treasury 
Department to act as official liaison organization between ‘the radio 
industry and the Treasury Department in promoting the war savings 
radio campaign. SESAC gladly accepted this designation and mi ade 
the services of its entire field staff available to the Government as a 
contribution to the war effort. 

These facts will give the committee some idea of the extent to which 
the duty to pay for the right to publicly perform music for profit has 
now been accepted by the entertainment industry and most commer- 
cial music users. This, however, has not alw: iys been the case since 
practically every segment of this industry had initially resisted the 
basic principle that private property must be compensated for when 
appropriated by someone other than its lawful owner even though 
such property happened to be of an intellectual nature. Such resist- 
ance was only overcome by the enactment of copyright protection leg- 
islation and judicial decisions interpreting the law’s applicability to 
the various users to which music could be put. 

Being the second oldest performing-rights organization in the 
country, we are thoroughly familiar with the diffic ulty many commer- 
cial music users find in accepting the idea that they must pay for 
the right to play, for their own profit, music which has been created 
and is owned by someone e ah The performance license organization’s 
stock in trade is an intangible right. This element of intangi ibility, 
plus the fact that the music user pays separately for a record or s heet 
music, often makes it difficult for the user to understand that the right 
to perform copyrighted music in public is a separate right for which 
he must pay. Hence the resistance or suspicion of some businessmen 
when approached with an offer of a performance license, no matter 
how reasonable the fee. The opponents of this legislation typify such 
people who wish to use copyrighted music without paying for it. 

We regret that there still remains open an avenue for the profit- 
making use of private property by nonowners of that property and 
that it is necessary to call upon the Congress of the United States to 
remedy this situation. We believe that the opponents of this bill 
should have long since admitted the inequity of the present law and 
should be prepared to effect a cure by amending the law, then 
entering into negotiation with the owners of the property they 
use. It has always been the consistent policy of SESAC to minimize 
recourse to the law itself, as it has usu: ally been more effective and more 
satisfying in our experience to do business by education and negotia- 
tion. Practically all other commercial users of music have, through 
this process, come to see the wisdom of the policy set forth in our 
Constitution and in our jukebox industry. 

Legislation similar to H.R. 5921 has ‘been introduc ed before Con- 
gress several times before. Unfortunately, no conclusive action has 
as yet been taken and we hope that history will not now repeat itself 
and that this measure will be reported favorably in ample time to 
allow a vote to be taken on it by both Houses. 
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The principle behind this bill is as basic as the Commandment “Thoy 
shalt not steal”, and is ingrained in our jurisprudence as the mandate 
set forth in the US.C onstitution, : article I, section 8, wherein Congress 
is granted the power— 
* * * to promote the progress of science and the useful arts, by securing for 
limited times to authors * * * the exclusive rights to their respective writings, 

That Commandment and the intent of our constitutional mandate js 
violated by the present copyright law insofar as it exempts the rendi- 
tion of a musical composition. by a coin-operated machine from the 
public performance rights of owners of copyrighted music. There is 
absolutely no basis in fact or reason for this exemption which confers 
such a special privilege upon a select class. This exemption is com- 
ars arbitrary and discriminates not only against copyright owners 
yut against all other commercial music users who are required to and 
do pay for the right to publicly perform c opyr ighted music for profit, 
The reasons for the repeal of this exe mption have been advanced many 
times and are perhaps best summarized in Senate Report No. 9414 
filed August 27, 1958, wherein a majority of the Committee on the 
Judiciary of the Senate reported favorably on S. 1870, another bill 
which sought to amend section I(e) of title 17 of the US. Code, 
The majority report pointed out that the ine erformance right 
of owners of copyrighted music has been nnentied by statute since 
1897; that coin-operated mechanical renditions constitute the only 
exception to this right; that at the time of the enactment of this exemp- 
tion in 1909 the public pe rformance right was a minor source of income 
to copyright owners, while today it has grown to be the most valuable 
right; that the payment of a roy: sity for the right to record music 
does not cover the right to public ly per form that record for profit and 
that the recording royalty is fixed at 2 cents after the initial authorized 
recording after which : anyone may record upon payment of that fee; 
that if music is presented in a commercial establishment through a 
non-coin-operated machine a performance royalty must be ‘paid 
whereas if a coin-operating device is attached to that machine and a 
direct charge is made to hear the music no royalty is due; and finally 
that the music is an integral part of the operation from which the 
owner of a coin-operated device derives his profit and indeed, without 
it there would be no profit—accordingly, the | owner of the music 


should be given his fair share of those profits as is the case in all other 
public performances of music for profit. 
It should also be pointed out that while coin-operated mechanical 


renditions of musical compositions are exempt from performance 
royalty payments, the rendition of other types of copyrighted works 
such as poems, comedy sketches, speeches, et cetera, on such devices 
is not exempt from this basic obligation. While I have yet to hear 
such a nonexempt performance from a jukebox, it is conceivable that 
phonograph records of such works might at some future time | e placed 
in juk eboxes. If this were done a performance royalty woul | have to 
be paid even under the present law. What possible reason could there 
be therefore, to allow the performance of music over a jukebox without 
requiring a royalty payment and yet impose such a duty when the 
recorded work is nonmusical? Clearly none, and clearly the present 
exemption enjoyed by jukeboxes is an anomaly which should be 
rooted out once and for all. 
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The opponents of this bill argue that if this exemption is removed 
they will be driven out of business. How unique they must be and 
how special their problem—when the duty to pay for the right to 
publicly perform music for profit has not forced any other group in 
the entertainment industry out of business. On the contrary, the 
public performance of music has grown by leaps and bounds. The 
duty to pay for the use of the music has not proven to be an undue 
burden but rather, a compliment providing the incentive for the 
creation of new musical works, which is one of the basic raw materials 
of this industry. Those who are part of the process of creating and 
making this basic material available ask only that they be paid for 
its use In a profitmaking manner and that the most obvious and direct 
profitmaking use of all, the jukebox, he placed on an equal footing 
with all other public performances for profit. 

H.R. 5921 answers this need: 

(1) It would provide a further stimulus to the creative process, 
thereby encouraging the development of the arts and the general wel- 
fare for ourselves and our posterity and 

(2) It would eliminate an unjustified privilege and unfair advan- 
tage enjoyed by a special group, thereby assuring fairminded com- 
mercial music users who pay for the music they use, that others 
making a similar use will also have to pay for what they use. 

The composers and authors and music publishers of America and 
their licensing representatives, among them SESAC, are acutely 
aware of the responsibility they have in enriching our Nation’s cul- 
tural heritage. We are proud of our past and confident of our fu- 
ture, for we know that even the opponents of this legislation are 
fully aware of man’s need for music and in time will, like other music 
users, come to admit the justice of our cause and to realize how neces- 
sary we are to their continued existence and prosperity. We shall 
continue to satisfy that need and ask in return only for the right to 
be paid for our product. In order to secure this right we repect- 
fully call upon the members of this committee to report favorably on 
H.R. 5921. 

Mr. Brooxs. Thank you very much, Mr. Koshel. I wonder if there 
are any questions. 

Mr. Livonartt. I say his dissertation and his subject covered the en- 
tire field relative to their position very measurably and to the point. 
I congratulate him on his presentation. 

Mr. Kosuen. Thank you, sir. 

Mr. Brooxs. Mr. Lindsay. 

Mr. Linpsay. No. 

Mr. Brooks. This is high praise coming from Congressman 
Libonati. 

Mr. Kosnet. Thank you. I appreciate it. I will ask my boss for 
a raise now. 

Mr. Wis. May I ask a question? 

Mr. Linpsay. I defer. 

Mr. Brooks. Go ahead. 

Mr. Linpsay. I have a couple of questions. I am not as bright as 
my colleague Mr. Libonati and I do not understand some of the func- 
tions of your organization. 

What does your organization do with respect to the licensing prob- 
lem? Are you in the business of creating a wider distribution of 
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copyrighted compositions by encouraging the licensing of the copy- 
right? 

“Mr. Kosnet. We seek to negotiate lic enses of the music which is in 
our repertory with various commercial music users. 

Mr. Linpsay. It is a service organization ? 

Mr. Kosue.. Correct. We are essentially the same as ASCAP and 
BML. 

Mr. Lanpsay. You perform the same type of services? 

Mr. Kosuev. Yes, sir, for different music. We have one repertory 
and they have theirs. Essentially we do the same thing. 

Mr. Linpsay. Are any of your clie nts here associated with ASCAP 
or BMI, at the same time being associated with you ? 

Mr. Kosuet. No, usually a publisher will be affiliated only with 
one organization, either ASCAP, BMI or SESAC. He may have 
several publishing houses, however, which he may place in any one 
of the three organizations. In a sense we compete with one another 
insofar as licensing the works in our re pertory. 

Mr. Linpsay. How many organizations of this sort are there in 
addition to yourselves, ASCAP and BMI? 

Mr. Kosuet. In the United States? 

Mr. Linpsay. Yes. 

Mr. Kosuet. I only know of three. 

Mr. Linpsay. Just these three? 

Mr. Kosnex. There have been some other groups that have started 
but basically just three. Music users usually negotiate just with those 
three organizations. 

Mr. Linpsay. Does your organization use the same techniques re- 
garding formulas of distribution of roy: ape and that kind of thing 
among your people as ASCAP and BML, « 

Mr. KosHen. There is a pattern. I am not that familiar with 
ASCAP and BMI’s method of allocating to its members but there is 
a pattern. I would say that probably basically they are the same. 

Mr. Lixpsay. How about your overhead? What does your over- 
head run to? Do you mind my asking you that ? 

Mr. Kosuen. No, I don’t. 

Mr. Linpsay. 17 percent. Is that the gross? Is that not ASCAP’s 
figure ? 

Mr. Kosnen. I think we are faced with a little different problem 
than ASCAP. I would say in answer to your question I do not have 
the facts before me but I would say it would run a little higher than 
that. We do things other than ASCAP and BMI. We try to actively 
promote the music of our publishers. For example, we produce a trans- 
scribed library which is actually recorded music which is intended for 
distribution and use by radio and television stations. So that part of 
our overhead goes toward the production of records. If the committee 
would like, I have some of these records here. If the committee would 
like to have them introduced into evidence, I can do so. But we have 
produc ed this libr ary. That adds to the overhead in the organization. 

Mr. Lanpsay. If I write a song and I come to you what will you do? 
- will make a trade with you and you undertake to get the copyright 

-I get it copyrighted? What is the practice? 

“Mr Kosnet. On the whole, most of our members, most of those 
organizations which are affiliated with SESAC, are not individual 
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writers and composers. Let me put it this way. We primarily are a 
ublisher’s representative organization. Now, the process usually is 
that a composer creates a song and he goes to a publisher and enters 
into a contract with the publisher providing for a dist ribution, a split- 
up of the royalties which are earned by this song. The publisher will 
then come to SESAC or to ASCAP or BMI and ask them to administer 
these various rights for him. ’ 

Mr. Linpsay. Was your organization involved in any of the anti- 
trust proceedings in which ASCAP was involved ¢ 

Mr. Kosuen. No, sir. 

Mr. Linpsay. Thank you. No further questions. 

Mr. Brooxs. Mr. Willis has a question. 

Mr. Wiis. On page 6 of your statement you say this: 

The recording royalty is financed at 2 cents after the initial authorized record- 
ing after which anyone may record upon payment of that fee. 

In other words, that is a compulsory license # 

Mr. Kosnen. Yes, sir, after the first recording. 

Mr. Wiis. Now, listen to me well. All the records that are pro- 
duced, what percentage are produced initially as to which the license 
of 2 cents does not apply—the charge of 2 cents—and what percentage 
are produced under the compulsory licensing provision ¢ 

Mr Kosnet. A very small percentage, a very small percentage are 
produced under the compulsory licensing provision. 

Mr. Wits. I thought it was vastly the reverse. 

Mr. Kosue.. Under the compulsory licensing condition, no, sir, even 
though the 2-cent fee applies. May I elaborate on that? 

Mr. Wits. Do you get my point? 

Mr. Kosuen. Yes. 

Mr. Wits. In other words, some records are produced initially as 
to which of course no charge is made because it is part of the original 
bargain. 

Mr. Kosuri. No, sir. No. Initially when a record is recorded the 
copyright owner or the owner of the right to record under the law may 
charge any amount. He may charge a million dollars. But as a 
matter of practice I would say in my experience 99.9 percent of the 
records which are produced. licensed for production initially are given 
a mechanical royalty rate of 2 cents or less even though the copyright 
owner may have the right at that point, since the work has not been 
recorded, to charge any amount he may care to do. 

Mr. Wiiuts. I do not follow you. Or at least I do not understand 
what I am talking about. Let us assume that there are a million 
records on the market. Those records that are on the market, what 
part of that million is produced under the compulsory licensing 
provision ? 

Mr. Kosuen. I would have to say very few for this reason, sir, be- 
cause under the compulsory licensing provision of the copyright law 
there is a special procedure whereby the manufacturer of the record 
must serve his notice of intention to record the work, he must file 
notarized statements on a monthly basis to the copyright owner. Now, 
none of these manufacturers do that. They produce the record pur- 
suant to a contract which is negotiated with the owner of the copy- 
righted music, which does not require him to conform to all the 
formalities set forth in the copyright law. 
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Mr. Wiis. The witness who preceded you said that after the initial 
recording pirates recorded the records and do not pay anything, is that 
correct ? 

Mr. Kosnex. Correct. 

Mr. Wiruts. What percent, then, in your opinion, of the records on 
the market are in that category? Let us split it three ways. Let us 

say you have a million records on the market. About what percent 

are produc ‘ed by negotiation and legally do not have to pay the 2 cents 
flat per side? Sec ‘ond, what percent of this million exercise a right 
of compulsory license and reproduce the records and pay the 2 cents 
per side. And what percent are pirate records ? 

Mr. Kosuert. I would say that the overwhelming, I do not have any 
exact figures on that, sir, but I would say the overwhelming majority 
of records are produced pursuant to a license. However 

Mr. Wiis. Is that general ? 

Mr. Kosuen. I would say the overwhelming majority of records 
that are distributed for home consumption are produced pursuant toa 
license, that is, lawfully produced. However, the field of bootlegged 
record, of pirating, has been growing substantially within the past few 
years. 

Mr. Wits. Do you mean the vast percentage of the records on the 

market are produced to a license, meaning upon the payment of 2 cents 
per side ? 

Mr. Kosnen. Yes, but very rarely do the record manufacturers pay 
2 cents per reproduction. 

Mr. Wiiuts. I had understood the situation was reversed. Let 
counsel question you because that is technical. 

Mr. Brickrtevp. As to the records that are manufactured by the 
record companies, you say the contracts are negotiated in the greatest 
percentage of cases? 

Mr. Kosuet. I would say so. 

Mr. Brickrreip. In other words, the publisher goes, for example, 
to Capitol Records and they enter into an agreement to produce so 
many records by a certain performer, certain artist, and the agree- 
ment may call for 134 cents per record, is that right / 

Mr. Kosuex. Yes. 

Mr. Brickrretp. And the publisher then goes to R.C.A. Records, 
and enters into another agreement with R.C.A. Records for the pro- 
duction of the same song but by still another artist, and there he may 
obtain 114 cents a rec ord, is that right ? 

Mr. Kosnen. Yes. 

Mr. Brickrreip. Now, it is your opinion that this happens in the 
greatest percentage of cases for all the records that are manufactured ¢ 

Mr. Kosuet. I would say so; in the experience of SESAC, I would 
say so 

Mr. Brickriretp. How many record manufacturers are there? 

Mr. Kosnet. I had occasion to look at the list of record labels at 
the American Federation of Musicians and I think they had close 
to about 300 record labels listed. 

Mr. BricxrreLtp. With 300 manufacturers of records then nearly 
every publisher has a separate agreement with each of the 300 man- 
ufacturers, is that it? 

Mr. Kosnexr. For the music that these record companies record 
belonging to that publisher. 
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Mr. Brickrrexp. Yes. 

Mr. Kosueu. May I say these are registered labels with the AFM. 
I doubt if these pirate labels, these people engaged in bootleg re- 
cording operations, would record their label with the American Fed- 
eration of Musicians. Also I would like to take that back. I would 
say there are thousands of record companies in existence today. 

Mr. Brickxrrecp. Thousands? 

Mr. Kosei. Yes. Or people engaged in the business of man- 
ufacturing records. Schools make their own records, private indi- 
viduals make their own records. For custom use. A glee club, for 
example, in a local high school may be having a concert. 

Mr. Brickriretp. Would they not fall into the category of the ex- 
ception rather than the general rule? 

Mr. Kosuex. There are thousands of people engaged in that type 
of operation. I would say there are about 

Mr. Brickrretp, You say there are about 300 major record 
companies ¢ 

Mr. Kosnet. Major and minor bona fide record companies. 

Mr. Brickrietp. And those 300 or so companies all have sep- 
arate agreements with various publishers for the manufacture of 
records ¢ 

Mr. Kosnext. Yes, when they record the music. 

Mr. Brickriecp. These agreements, are they long standing and of 
long duration or do they come about every time a new song comes out ? 

Mr. Kosneu. Every time a new song is recorded a new license is 
issued allowing the record manufacturer to record that composition. 
In other words, the license is issued for a single composition to be re- 
corded by a specified artist. If artist B is going to record it again, 
even though it be with the same record company, a new license will 
be issued to the record company by the owner of the copyright or 
his representative. 

Mr. Brickrietp. And those licenses, are they in the form of a 
contract, are they formal contracts ? 

Mr. Kosnen. Usually, yes, sir. Yes, sir, they are and the formal 
contracts themselves provide in many instances the payment of less 
than 2 cents per reproduction per musical composition. 

Mr. Brickrieitp. In other words, it is not so much a negotiated 
contract as it is a form that carries out the accepted practice in the 
industry ¢ 

Mr. Kosuet. That is usually the case; yes. 

Mr. Brickrietp. You have not submitted any figures. I under- 
stand that you have none, is that right ¢ 

Mr. K OSHEL. No, sir. 

Mr. Brickrre.p. Except there are 300 manufacturers. 

Mr. Kosueu. This is a very, very rough estimate based on some 
conversations I had with the American Federation of Musicians. 

Mr. Wiuuis. The preceding witness said there was a rather 
widespread—— 

Mr. Kosuen. Yes, sir. 

Mr. Wiis. Recordings by manufacturers of this, that and the 
other type who escape payment of the compulsory manufacturer’s 
license. Do you agree with that? 

Mr. Kosuet. Yes, sir. 
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Mr. Wits. Has your association never looked into these figures? 
Could that be a source of revenue for us to plug up that loophole? 

Mr. Kosuew. First of all, sir—well, there is a difficulty in that 
because these people who are bootlegging records, their activities are 
clandestine and they naturally do “not in most instances advertise 
what they are doing. Sothere is a problem of hunting out and ferret- 
ing out these people. There are many such—— 

fr. Wrius. The preceding witness said they went so far as to 
have full page ads that they easily caught; if there is knowledge that 
there is widespread clandestine operation I suppose there must be 
some way of finding out who they are and you mean to say you peo- 
ple, either ASC AP or SESAC or BMI, cannot give us some figures 
as to people who are passing these rec ords and not paying the com- 
posers and authors and songwriters what they are entitled to? 

Mr. Kosnen. We have never made any thorough analysis of that 
situation, sir. So I could not give you any figures. 

Mr. Wuus. I would say that is incredib le, that you people do 
not have any figures on that. 

Mr. KosHe,. You have a hard enough time representing these 
rights, negotiating proper licenses with the standard rec ‘ording com- 
panies. It is a tremendous job and unfortunately requires a lot 
of leg work, a large staff. Perhaps in time, very shortly, we will make 
some concerted effort in order to remedy that situation. 

Mr. Wiis. Let me ask you this. Do you have any evidence that 
some of these bootlegged records are played in jukeboxes? 

Mr. Kosuen. I personally do not have any, sir. Mr. Abeles, who 
specializes in that area, perhaps would be more qualified to give you 
further information in that area. 

Mr. Brooks. Mr. Lindsay. 

Mr. Linpsry. Just one final question. 

Did you hear the testimony this morning of Congressman Miller 
who was testifying? 

Mr. Kosnex. Yes, sir. 

Mr. Linpsry. The suggestion kept being made by various witnesses 
that the possible danger of this bill is the fact that there is left wide 

open the whole question of the amount to be paid. 

Mr. Kosuen. Yes, sir. 

Mr. Linpsey. Right ? 

Mr. KosHen. Yes. 

Mr. Linpsry. The proponents of the bill suggested to the sub- 
committee on several occasions that there may be room for an amend- 
ment that would be suitable to all parties. 

Mr. Kosuen. Yes. 

Mr. Linpsay. My question is: We are the peop ‘le that have to draft 
this legislation and come up with a product. What amendment. do 
you suggest to be made to this bill as it now st: ands in order to close this 
gap that we are worried about ? 

Mr. Kosnet. I don’t want to appear uncompromising. However, 
I would not suggest an amendment to the bill as it now stands. We 
would again be making an exception to the public performing rights 
of copyright owners by setting maximum upon the amounts which 
should be charged. 

Mr. Linpsay. Would you think it is desirable for your organiza- 
tion to get together with the jukebox people as was suggested this 
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morning and to see whether some language could be written and some 
figures put in that might help this situation where you have a clash 
of organizations that cannot reach any agreement ? 

Mr. Kosue:. We would be perfectly w villing to sit down with the 
jukebox people. 

Mr. Linpsay. If you had to do that right now what would you 
suggest to them, just an opening as a fair arrangement for royalty 
payments ¢ 

Mr. Kosueu. To be perfectly honest, I have no suggestion to make 
at this point. That a lot would depend on the number of records 
which were contained in the jukebox, the type of location. I would 
have to say that we have never formulated as yet any definite plan re- 
garding a reasonable license fee. Last year, after the hearings before 
the Senate subcommittee, some representatives of our organization, 
including myself, attended the Machine Operators of America con- 
vention in Chicago, and in an informal way more or less approached 
the officials of that organization with the idea of perhaps sitting down 
and discussing the matter. We were hopeful that following that we 
would be able to pursue these discussions. However, we were subse- 
quently informed that it didn’t appear anything further could be 
done in this matter on the part of the MOA. However, we would be 
willing to sit down today with any representative of the jukebox in- 
dustry to discuss this matter and to sit down with ASCAP and BMI 
in the same meeting and discuss it. 

Mr. Linpsay. SES. AC has not done that to date. You have not had 
any meet ings W it h uly body ? 

Mr. Kosuet. With the MOA, yes, sir. We have on a couple oc- 
casions approached the MOA. But it has never gone into any detail 
and we have certainly not been the ones that close any door in that 
direction. 

Mr. Linpsay. Thank you. 

Mr. Brooxs. Thank you. 

We want to thank you very much for your testimony Mr. Koshel, 
and prior to proceeding with the next witness, Mr. Donald Mont- 
gomery, of the American Hotel Association. Is he here? 

Mr. Monreomery. Yes, sir. 

Mr. Brooks. Prior to hearing you, sir, | wondered if Mr. Abeles was 
still here? I thought he was. 

Mr. Apees. Yes, sir. 

Mr. Brooks. I wondered, sir, if you would come back, please. 

Mr. Apeces. Be delighted. 

Mr. Brooks. I am just acting chairman. The chairman is here and 
had a couple of questions, if you will be seated, he wanted to question 
you, sir. 

Mr. Axsetes. I would be pleased to. 


STATEMENT OF JULIAN T. ABELES, COUNSEL FOR MUSIC PUBLISH- 
ERS’ PROTECTIVE ASSOCIATION, INC.—Resumed 


Mr. Wituis. Well, you were in the audience when I questioned the 
last witness and let me say we deal with so many pieces of legislation 
that we do not even pretend to be close to any, this or any other piece 
that comes before us until we ask questions and have facts and figures. 
You know the problem I have in mind and you developed it. I do 
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not know exactly how to say, within the operation of your business 
that you know so much better than I do about. What I have in mind 
generaly is this: That after the initial run of the records of a 
popular record—— 

Mr. Apetes. Yes, sir. 

Mr. Wits. Then under the law that I know I think I understand, 
anyone, any second manufacturer can run that record again or use 
another voice and play the same tune, I do not even know the word 
for it, and must pay 2 cents per side per record. Would you say 
there is a black market or piracy or something, some people escape 
payment of that two cents? 

Mr. Aneces. Many of them. 

Mr. Wuu1s. How widespread is that? Can you give us some 
figure ? 

Mr. Asetes. It is pretty difficult to do so for this reason. Every 
time we go after one of them—let me start off this way, give you an 
anexample. In one case I had this fellow- 

Mr. Wituts. If you are only going to say it is hard to discover, that 
really, trying to be a tolerant man, that would not help us. Can you 
get us some figures if you— 

Mr. Axnevrs. It would be absolutely impossible to declare the extent 
of piracy in the United States. 

Mr. Wits. That was the burden of your speech awhile a 

Mr. Aseves. Yes. 

Mr. Wuuis. And you lambasted them. How many are there and 
how many records do they pirate and what percentage of the total is 
involved? Do some of them find their way into the jukebox machine 
and would this bill reach them ¢ 

Mr. Apetes. Yes, definitely. 

Mr. Wiis. I have something in the back of my mind that you 
people want to reach them by virtue of this bill. 

Mr. Asetes. A great many of such records go into the jukebox 

machine. 

Mr. Wuuis. Let us know right now how many are there, the total 
on the market, what percentage. 

Mr. Aseves. You mean records manufactured without a license or 
without paying royalty ? 

Mr. Wixus. Right. 

Mr. Apees. In the United States today ? 

Mr. Wits. Right. 

Mr. Aneves. Individuals, I would say there were about. 500. 

Mr. Wiis. And 

Mr. Brooks. How many records would they produce? 

Mr. Winns. What percentace do they produc “e ? 

Mr. Asetes. We can’t tell, sir. Like I said in our Goody case, they 
are under-the-counter transactions we find. They do not even keep 
books. The dealers don’t even keep a record of it. A fellow walks 
in, he does not even have a place of business, he has no stationery, 
no employees, no telephone listing. He has these records pressed say 
somewhere in New Jersey. He alw ays picks a place out of New York 
State, California, Nevada or some place else. He carries the records 
in from his car. It is an under-the-counter transaction, cash is paid 
no taxes, nobody pays taxes on those, and they are sold in competition 
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with and as a substitute for, the legitimate records. That is going on 
all over the United States. I can tell you this. RCA Victor had the 
exclusive rights to Glenn Miller’s recordings. Here is a concrete ex- 
ample showing you what I am getting at. Miller was the well known 
orchestra leader who broadcast for our country from England, during 
the last war, and was killed during the war in fact. We ase ertained 
that somebody, somehow, had recorded these propaganda broadcasts, 
not on tape in those di ays, but by means of acetates. ‘They had manu- 
factured records of such recordings and were flooding the market 
with them. RCA Victor came to me at the time and I instituted an 
action, not in the name of Victor, but in the names of a number of 
publishers. This fellow, of course, put a glowing cover on this—— 

Mr. Wituis. What were you suing him for ¢ 

Mr. Aseves. On behalf of a number of publishers. 

Mr. Wiiuts. How much were you asking, upon what law, the law 
of damage or what did you want to claim from 

Mr. Asetes. That is the sad part of the story. All I could claim 
was 2 cents royalty plus 6 cents damages that the court can allow. 

Mr. Wituis. Your suit was to try to recover 2 cents per side per 
record ¢ 

Mr. Aseves. That is right, sir. 

Mr. Wiis. And that is the only basis for your damage? 

Mr. Anetes. Yes. What does it amount to, nothing. It would never 
pay any individual publisher to sue. 

Mr. Wiis. If it does not pay you, what did you bring the suit 
for 

Mr. Ane.es. We have to do something, regardless, as otherwise it 
would be much worse than it is, and it is certainly bad enough. 

Mr. Wixuis. Maybe we would like to help you. 

Mr. Aneves. I appreciate that. 

Mr. Wiis. You give us figures, maybe that would produce revenue 
to these people everybody is pleading for. 

Mr. Aneues. Let me illustrate this one instance, if you don’t mind. 
A motion picture was released depiciting the life of Glen Miller. 
There was a terrific demand for Glen Miller records, to which RCA 
Victor had the exclusive right. All of a sudden the demand practi- 
cally stopped. Why? This was because there were bootleg Glenn 
Miller records being sold out all over the United States, manufactured 
from the off the air recordings made during the war. It was impos- 
sible to ascertain how many of such records were sold. The record 
pirate testified that he might have sold from 1,000 to 2,000, although 
we were certain he had sold a million records. 

Mr. Wiis. What? 

Mr. Aseces. We knew that this man must have sold a million rec- 
ords. 

Mr. Wis. This one man ? 

Mr. Aneves. Yes. 

Mr. Wits. And you say there are 500 in the business ? 

Mr. Anetes. Yes, at least that. 

Mr. Wits. We are getting somewhere now. What percentage of 
the total rec ords on the market does that make ? 

Mr. Apetes. What percentage of the total records are bootleg rec- 
ords today in my opinion ? 
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Mr. Wis. Yes. 

Mr. Asexes. One-third. And Iam probably conservative. 

Mr. Writs. Would you want them to be 

Mr. Apetes. I am having an awful time hearing. I am sorry. 

Mr. Wiiuis. Would you want legislation to compel them to pay 2 
cents or 4 cents or 5 cents ? 

Mr. Asetes. I want the general damage provision to apply so I ean 
go after these fellows. 

Mr. Witu1s. Wait a minute. 

Mr. Apetes. For one thing. Yes, I want legislation. You men- 
tioned 4 or 5 cents, you mean for what, recording or performance, 
sir? You see, there are two separate mghts. Somebody made the 
suggestion that the dealers should pay something. Well in that 
case that went up tothe Supreme Court 

Mr. Wiis. You are the one that saidthat. I did not. 

Mr. Aseves. The court said dealers are in the same category as 
manufacturers. The dealer is the outlet. 

Mr. Brooks. Mr. Abeles, we want to thank you very much. 

Gentlemen, do you have any further questions / 

We dee} ly : apprec late your coming back to the stand, sir, and mak- 
ing a real contribution. 

Mr. Lirsonatt. I just want to make this observation. If this con- 
cern that is alleged to be pirating a record shows the documentary 
agreement between the individual’s vested rights affected then this 
law, the 2 cents, would not bring, would it, per record right ( 

Mr. Brickrrevp. It would. 

Mr. Lisonatr. It would or would not ? 

Mr. Wuuts. Would. 

Mr. Asvetes. It would. 

Mr. Lisonatr. It would. 

Mr. Apetes. Now, the question was asked what percentage of the 
manufacturers file notice under the compulsory license provision. 
Let me explain that to you, if I may, because I have had so much 
experience in that field. I have found that today some operators are 
getting very smart. They come to the publisher for a license. They 
try to get a license, because by getting a license, sir, we can’t sue 
for infringement. We can only sue for the license fee. So they are 
smart that way. We check sometimes and know who these people are, 
who these characters are, and we do not give them a license. That 
is when they will serve and file notice under the act to protect them- 
selves against infringement but they never pay. 

In other words, legitimate record companies want a license. The 
reason is twofold. One reason is, as you brought out, that they usually 
want a reduction in royalty. It goes from 134 down to 1%. I have 
seen it 1 cent, too. The second thing is they do not want “to give a 
report every month. So we let them report every 3 months and make 
quarterly payments. That is the usual procedure in the record in- 
dustry today, to report and pay quarterly. 

Mr. Wiuuis. You Say a lot of them come to you for a license which 
means if you granted it you would get 2 cents a record per side. 

Mr. Aneres. That is right, if that is the license fee. 

Mr. Wiis. Out of self-protection they go on record then ? 

Mr. Axzeres. That is right, to avoid infringement. That is correct. 
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Mr. Brooks. Did you not say what they do is file compulsory 
license ¢ 

Mr. Aneres. They serve notice on us and file a copy in the regis- 
trar’s office. 

Mr. Brooks. So you cannot sue them for infringement and then 
they pay you 2 cents? 

Mr. Aneies. Because it is authorized it does not metter whether you 
get the license or an agent gives a license. It is authorized. 

Mr. Brickrietp. Mr. Abeles, you say these people seek a license 
from you so that they pay less than 2 cents? 

Mr. Aseves. That is right. 

Mr. Brickrievp. Pay a cent and a quarter, something like that. 
In the event you refuse to give them a license then they file a notice 
with you in which event they pay you 2 cents a record. 

Mr. Aneves. That is right, they can. However, some of them do 
and a great many don’t, as I said before. 

Mr. Brickrirerp. Excuse me. You say some do and a great many 
don’t. You mean they are lable for 2 cents but as a practical matter, 
asa matter of fact, they never do pay you 4 

Mr. Aseves. That is correct. 

Mr. Brickxrtetp. There isn’t enough involved to go after them with 
individual lawsuits ¢ 

Mr. Aneves. That is right. I could never do it if I did not repre- 
sent an organization of 600 publishers. Let me say this to you—— 

Mr. Writs. That is not what I undertsood you to say. I want to 
understand this. I am trying to develop something. Suppose a man- 
ufacturer of records comes to you for a license. 

Mr. Apeies. Yes, sir. 

Mr. Wituts. That means he wants the privilege of rec ‘cording that 
number upon the payment to you of the manufacturer’s royalty fee. 
Now, do you always cheer fully give them a license or sometimes you 
do not give them a license? 

Mr. Arneies. We do unless we know something about the man that 
leads us to believe he is not going to live up to the license, he only 
wants it for a purpose. We refuse licenses in only rare instances. 

Mr. Wituis. Now wait a minute. Then by not giving him a license 
you say you have the right to sue him for infringement instead ? 

Mr. Anetrs. That is correct. 

Mr. Wituis. You can recover more money ? 

Mr. Aneves. That is right. 

Mr. Wituis. Are not you encouraging disrespect for the 2 cent 
charge? 

Mr. Apeves. No. 

Mr. Wiuuts. In other words, if I am wrong correct me, but I think 
I am following you now, at last. Your story seems to me, correct 
me if I am wrong- 

Mr. Anetrs. We don’t get much more money, sir, but the court gives 
us every consideration in its power and we may get an attorney’s 
fee, not for us personally but in an endeavor to try and discourage 
such bootlegging. You see, sir, let me put it this way, which I did 
not bring out before, and I think this is important. You asked how 
many get licenses and how many serve and file notice, that is, under 
compulsory license provisions of the act. When I said that some of 
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these pirates come in and do ask for license, we refuse their request 
because we know from past experience that ‘they have been pirating 
records, repeatedly changing the name of their company, and never 
rendering statements or “making royalty payments. Most of them 
never request a license and do not file, because they do not want us 
to find them. They want nothing on the record. I can bring you 
records from which it is impossible to ascertain who the manufac. 
turer is. The seem record says RCA—— 

Mr. Wits. I understand that. That is the only ones I would 
say are true i as I understand the presentation. 

Mr. Aneves. There is another type of pirate who hides his pirate’s 
flag when he comes in, sir, to get a license. He has no intention te 
pay anything. I think he is sort ofa pirate, too, 

Mr. Wits. I understand you do not have to give them under the 
law a license. 

Mr. Asezes. We do not have to. 

Mr. Wiuuis. I do not know if you can with good grace call them 
pirates the whole way. 

Mr. Avetzes. You see 

Mr. Wiis. When you say in many instances you prefer not to 
grant a license because if you do and he violates his agreement you 

can only sue for 2 cents a record, but if you do not give him a lic ense 
you have a better chance to recover money inc luding an attorney’s 
fee. 

Mr. Asexes. Yes. But you see, sir, you really do not know what 
it means. It is so much money the publishers are deprived of. You 
see, it isn’t alone the fact that we don’t get paid for the records they 
sell, sir. That is the least, believe me it is. The prime evil is that 
they hurt the sale of the legitimate records. I have one case right 
now. The regular, legitimate recording company will put one hit 
song, we willsay,onarecord. Qn the other side they will put another 
song, some kind of song but not a hit song. The record pirate records 
six top hit tunes on one record. Now, the legitimate record sells for 
89 cents, but the pirate record with six top hit tunes sells for only 39 
cents. Now, to get those six tunes you would have to pay six times 
89 cents but here you get the whole six of them for 39 cents. That is 
what they do. You know how that hurts. 

Mr. Wiis. I think I am following you more closely than you 
imagine. 

Mr. Asezes. I know you have, sir. 

Mr. Wuuts. I sure do. 

Mr. Asetes. Yes; I know you have, sir. 

Mr. Wiis. In other words, are you encouraging competition or 
are you afraid to grant licenses because they might sell those records 
cheaper to the public and therefore withhold those licenses ? 

Mr. Asees. We don’t want to be a party—— 

Mr. Wiuuts. There are many ramifications to this thing now as I 
see it. 

Mr. Axseves. We issue licenses to approximately 1,200 manufac- 
turers. 

Mr. Wuuts. This comittee has charge of antitrust laws, you know. 

Mr. Aneues. We issue licenses to almost anybody and everybody. 
In not more than from one to three instances in a year is a license 
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refused. If I know a man is pirating records under, say six different 
labels and if I know that he never intends to pay a cent royalty, I 
would not give him a license and I am sure you wouldn’t either, when 
you know Se only has an ulterior motive and you are not going to be 
paid. | 

Mr. Brooxs. Thank you, and again we appreciate your coming back 
and helping us, sir. 


STATEMENT OF JULIAN T. ABELES, AS COUNSEL FOR Music PUBLISHERS’ 
PROTECTIVE ASSOCIATION, INC., IN Support OF H.R. 5921 


My name is Julian T. Abeles. I was born in Little Rock, Ark., and reside 
in New York City. I am an attorney and, since being admitted to practice in 
the courts of New York State in 1916, I have had my offices in New York City 
and have specialized in copyright law primarily in the field of music and 
motion pictures. 

For many years I have acted as counsel in copyright matters, including as 
trial counsel in litigation, to Loews, Inc. (Metro-Goldwyn-Mayer Corp.), Twen- 
tieth Century-Fox Film Corp., and Universal Pictures Co., Inc., and have been 
general counsel of the music publishing affiliates of the two first named. 
Through the years I have acted in a iike capacity for many other leading 
interests in the same and related fields. For a number of years I was chairman 
of the board and general counsel of the National Association of Orchestra 
Directors, the membership of which comprised all of the leading orchestra 
leaders in the United States in the field of popular music. 

I am general counsel of Music Publishers’ Protective Association, Inc., the 
membership of which comprises most of the leading publishers of popular 
music in the United States, and I am attorney for members of said association. 
I am likewise general counsel for Harry Fox, as the agent and trustee for over 
600 music publishers, in the licensing of the rights to their copyrighted musical 
works for the manufacture of phonograph records, for the manufacture of 
electrical transcriptions for radio broadcasting, and for recording in motion 
picture and television productions and subjects. 

There are approximately 1,200 record manufacturers throughout the United 
States currently licensed by the publishers. Of these there is a general average 
of approximately one-fourth which are habitually in default in the rendition of 
reports and the payment of royalties. In many instances they eventually either 
end up in receivership, or discontinue operating under their corporate or trade 
name to subsequently renew operations in a different locale and under a different 
corporate or trade name. In most instances their obligation to the publishers is 
substantial of which only an insignificant part, if any, is ever realized. 

The publishers are required to employ accountants to regularly audit the books 
and records of manufacturers, whose accountings reflect only a nominal part of 
the royalties which experience dictates are owing. In most instances even the 
books and records, which are made available to the accountants, disclose data 
irrefutably establishing that either no books or records were kept of the bulk of 
the records manufactured, or that two separate sets of books and records were 
kept of which only a nominal amount was reflected in those made available. 

Because of the expense and time entailed in auditing, the publishers can only 
audit the books and records of a part*of the defaulting manufacturers. Bither 
all or a substantial part of the records not accounted for are manufactured for 
sale and sold to jukebox operators, under a regular arrangement to supply them 
with records at a reduced cost. 

Nevertheless, the publishers extend every consideration to such defaulting 
manufacturers, other than in the instances where it is ascertained that the records 
supplied to jukebox owners and not accounted for represent practically the entire 
output of the manufacturer, and that only an insignificant number of records 
are sold to others and accounted for as a coverup for the illegal operation. 

The more legitimate manufacturers there are, the greater the outlet and 
returns to the publishers from recordings of their musical works. The royalty 
rate of each license is negotiated between the particular manufacturer and pub- 
lisher. To encourage such recordings practically all licensees are permitted to 
pay on the basis of the number of records sold, rather than manufactured as 
provided in section 1(e) of the Copyright Act, and approximately 40 percent of 
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the licenses are issued for less than the 2 cents statutory royalty rate. In not 
more than from one to three instances in any year do publishers refuse to issue 
licenses to a manufacturer. Such instances have been where a licensed many. 
facturer has for an extended period completely ignored all demands for account- 
ings and payment, although such operation was being conducted on a major 
nationwide scale on a highly profitable basis, primarily in supplying jukebox 
owners at cutrate prices, with the preconceived intent of defrauding publishers 
out of such substantial royalty payments. 

Only an ulterior motive prompts such a manufacturer to continue to apply for 
licenses. In the event of suit the action, based upon the license, must be brought 
in the State court which is not inclined to grant a motion for summary judgment. 
Accordingly, the publisher must wait for 2 to 3 years until the cause is reached 
for trial and then only recover the royalty provided in the license agreement 
for the records, if any, which it can establish were manufactured or sold. In 
most instances such judgment, as is eventually recovered, will be worthless as 
the manufacturer by then will have discontinued the particular operation and 
will usually be operating as a different business entity against which the judg- 
ment will be unenforceable. 

This ulterior motive will obviously dissuade such a manufacturer from sery- 
ing and filing notice of the intention to make such use under the compulsory 
license provision of the Copyright Act. In such event the Federal courts would 
have jurisdiction under the act. Being now well-versed in this type of operation, 
they will pierce a defense in an action of this nature and grant summary judg- 
ment. The recovery will include the statutory 6 cents damages, in addition to the 
royalty, and an immediate injunction will be granted. Furthermore, the Fed- 
eral courts are disinclined to be bound by an obviously fraudulent accounting, 
and there is a fairly good possibility of the publisher realizing upon the judg- 
ment at that time. 

There is another segment of the record manufacturing industry, which has 

apidly mushroomed in size until it now represents approximately one-third of 
the total number of record manufacturers, and which has thereby become a 
serious threat to the legitimate record manufacturers, music publishers, and 
writers. This segment is known in the trade as “bootleggers” or record “pirates.” 

The bootlegger or record pirate neither applies for a license nor complies with 
the compulsory license provisions of the act. His operation is strictly under 
cover. The base of manufacture is in one State with distribution outlets usually 
in various cities of other States throughout the Nation. The distribution of 
records at each outlet is under a different record label, and under a different 
corporate or trade name, coined for that particular outlet. In most instances 
the records are either “dubbed,” or the musical arrangements are copied, from 
the records of legitimate manufacturers which have been popularized at their 
cost by extensive exploitation and advertising. 

A part of such operations are conducted under arrangements effected with 
jukebox owners for their source of supply. All sales of the records are strictly 
undercounter transactions for cash upon delivery. No books or records are 
kept of either the records manufactured or sold. While the name, or regular 
known trademark, of every legitimate manufacturer appears upon the record 
label or jacket, there is no indication of the source of manufacture on either the 
labels or jackets of the pirated records. In many instances the distributor has 
no regular place of business, listed telephone number, or even stationery or bill- 
heads. In one particular instance the record pirate had the audacity to label the 
records “Jolly Roger.” The legitimate record manufacturers, music publishers, or 
others whose rights are violated, are thereby prevented from ascertaining either 
the source of supply or sources of distribution. 

However, even the recovery of the statutory 2 cents royalty and the maximum 
of 6 cents by way of damages, for each record established to have been manu- 
factured, invariably is in such a nominal sum that it does not even cover the cost 
of the litigation. Furthermore, section 101(e) of the act provides that no 
“criminal action shall be brought” for any infringement of a copyright “by the un- 
authorized manufacture, use, or sale” of phonograph records serving to repro- 
duce the copyrighted work, this being the only exception in the act. 

Even the general damage provisions of section 101(b) of the act have no 
application to such an infringement. Yet in the case of any other infringe- 
ment of a copyright (subject to certain minimum and maximum limitations in 
the case of the reproduction of a copyrighted photograph by a newspaper and 
the innocent infringement of an undramatized or nondramatic work by means 
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of motion pictures) the court may award such damages as to it may appear 
to be just, with a limitation of $5,000 for each infringement prior to notice of the 
daim of the copyright proprietor, with no limitation after such notice, and with 
a minimum of $250 for each infringement. The Federal courts have recognized 
the total inadequacy of the mechanical license provisions of the act (secs. 1(e) 
and 101(e), title 17 U.S.C.), to protect and enforce the rights of music writers 
and publishers brought about over the years through the radical development of 
the art and the wanton encroachment of rights, on a scale and through devious 
methods and means, inconceivable by Congress at the time of the enactment of 
such provisions in 1909. While they have gone to every extreme to grant such 
scant relief as in within their power the express limitations of the act, particu- 
larly as applied to damages and jukebox performances, having forestalled the 
granting of any further relief, they have pointed out that it is now for Con- 
gress to act to prevent the dissipation of such valuable rights and remedies, not 
contemplated at the time of the enactment of the act 50 years ago. 

In Shapiro, Bernstein & Co. Inc., et al. v. Sam Goody et al. (139 FS. 176, rev. 
248 F. 2d 260 (Cir. 2), cert. den., 355 U.S. 952), I was counsel for the six music 
publisher plaintiffs. The question for determination was if nonmanufacturing 
distributors and dealers were liable to a copyright proprietor under the act, 
for the sale of “bootleg” records. Because of the total inadequacy of the 
mechanical license provisions of the act in providing relief to the publishers 
against the record “pirates,” I sought to establish the liability of the distributors 
and dealers trafficking in such records. I felt that if I could succeed in obtaining 
a determination that they were severally liable for the 2 cents statutory royalty, 
in addition to the 6 cents by way of statutory damages, and that the statutory 
minimum recovery of $250 was applicable to this type of infringement, that this 
might deter them in acting as the outlet for such records. 

The District Court of the Southern District of New York, Irving Kaufman, 
district judge, in reluctantly holding that under the wording of the mechanical 
license provisions of the act no liability could be predicated upon such distribu- 
tors and dealers, said: 

“A painstaking analysis of the legislative history of the Copyright Act of 1909 
and the contemporary comment about it, and a thorough study of the history of 
the recording industry since that act went into effect, have led me to conclude 
regretfully that the defendants’ contentions must be sustained. In reachng 
this conclusion, I must confess that I have not been moved by defendants’ pro- 
testations of innocent intent, which I question: Krug’s lack of business address, 
business stationery or even a telephone listing, and his sale of Glenn Miller re- 
cordings under an unknown label and in jackets which stated that the records 
had been taken from radio broadcasts without any showing of approval from 
the Miller estate, were clear indications that he was a record pirate * * *. It 
appears, however, that the law is such that regardless of defendants’ awareness 
of Mr. Krug’s probable infringement of any copyrighted selections on the record- 
ings, their acceptance and resale of these records did not violate the copyright 
laws. 

* * * * * « 7 

“In the Copyright Act of 1909, Congress undertook to remedy this inequity 
and to grant some measure of protection to musical copyright proprietors against 
those who were profiting by making recordings of their compositions which were 
incapable of being read but which served as parts of mechanisms which repro- 
duced such compositions in sound Congress did not, however, include 
mechanical reproduction of music in its definition of a copy, although to have done 
so would have been an easy solution, granting the musical proprietor complete 
copyright protection against mechanical reproduction. 

> + * * * ~ - 


“Legal commentators have critized this law because of the limited protec- 
tion given to musical copyright proprietors. In Shafter, “Musical Copyright,” 
pages 236-244 (1932), the royalty provisions are discussed solely in terms of 
the manufacturer, and Shafter points out that one disadvantage of the present 
law is the lack of an award for minimum infringement. In other instances of 
copyright law, he says, intentions and result are immaterial; if the infringement 
takes place, there is a minimum award, but this is not so in mechanical repro- 
duction cases. He adds that fly-by-night manufacturers who falsify their books 
as to the number of records manufactured are a serious problem in the industry. 

* - * 7. + . * 
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“The plaintiffs’ present position is being pursued as part of a general cam- 
paign on the part of copyright proprietors, legitimate recording companies, and 
musicians’ and performers’ organizations to drive record pirates out of busi- 
ness. This drive received impetus, when with the advent of long-play records, 
the record pirates, who had hitherto confined their operations largely to old 
records not recently re-released by the major companies, began to dub recordings 
of current hits and and to invade the entire record market on a large scale. 

* a ~ + * * © 


“T have reached my decision in this matter with reluctance, but the conelu- 
sion in one from which I cannot escape. The inequities and inadequacies of 
the present law cry out for correction. It is scant comfort to the publisher 
plaintiffs herein to be told that although their plight is distressing, there are 
others in the industry, notably recording companies and talented performers, 
who at present receive even less protection from record pirates and those who 
distribute their wares. It is equally harsh to tell them that their remedy 
lies in the legislatures when the problems of the recording industry have been 
before various legislative bodies over the years, and the conflicting interests 
involved have prevented any solution.” 

The Court of Appeals, Second Circuit, in reversing the judgment of the 
district court for defendants and directing judgment for the music publisher 
plaintiffs, held that although “It certainly is true that the act of 1909 in its 
provisions extending copyright control of musical compositions and mechan- 
ical parts is in several respects difficult to interpret,” that it would interpret 
the pertinent provisions thereof to hold “that a seller of unauthorized records of 
copyrighted music, although having no connection with the manufacturer, is an 
infringer and liable for damages which the act provides.” The court in re 
ferring to this prevalent practice in the industry said: 

“The records were labeled ‘Major Glenn Miller and His A.E.F. Orchestra,’ 
‘An A.F.N. Presentation.’ The same legends were on the jackets which also 
bore a photograph of Miller in uniform. On both disk and jacket the cus- 
tomary disclosure of the manufacturer was absent except for the cryptic ref- 
erence to ‘A.F.N.’ Krug, who made the records by tape recording off-the-air 
radio broadcasts, was thus spared the expense to which ‘legitimate’ record pro- 
ducers are put for the talent of musical performers and the skill of record- 
ing technicians. Such practice is known to the trade as ‘disklegging,’ ‘boot- 
legging,’ or record ‘piracy.’ 

However, the court held that, in view of the wording of the pertinent provi- 
sions of the act, the treble damages provision could not be applied, whereby 
the recovery must be limited to the Z cents royalty, saying: 

“The language providing for a recovery against the seller of ‘a royalty’ 
is scarcely adequate to provide a recovery of a sum amounting to the royalty 
plus the royalty trebled.” 

Furthermore, the court held that in view of such wording the general dam- 
age provisions of section 101(b), including the $250 minimum for each in- 
fringement, could likewise not be applied to the manufacture or sale of unau- 
thorized recordings. 

With the elimination of the general damage provision, the $250 minimum 
provision, and even the treble damage provision as applied to the distributors 
and dealers, the result was that, after the cost incurred in obtaining a favorable 
determination by the court of appeals and the denial of the writ by the Supreme 
Court, each of the publishers’ recovery was in a nominal! sum. 

The manufacturer of these “bootleg” records, in accord with the standard 
procedure in such illegal operations, could produce no books or records of the 
number of records either manufactured or sold. All his sales were strictly 
“under the counter” transactions for cash upon delivery. The dealer defendant 
conceded that he sells “close to 2 million records each year.” Nevertheless, 
likewise in keeping with this type of operation he alleged “I have caused a search 
to be made of such books and records for the year 1952 as I still have, but can- 
not find any notation therein of the particular transaction.” In his answer said 
defendant alleged that he could only recall the purchase of “approximately 150 
of said phonograph records.” The distributor defendant contended that he had 
only made two purchases totaling 550 records.” Accordingly, the publishers, 
having no recourse to any books or records to establish the actual number of 
records manufactured or sold, were fortunate to obtain a judgment against the 
dealer defendant on the basis of 500 records instead of only 150 records ac- 
counted for, and a judgment against the distributor defendant on the basis of 
1,130 records instead of only 500 records accounted for. 
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By comparison F. W. Woolworth Co. v. Contemporary Arts Inc. (344 U.S. 228), 
was an action for the infringement of the copyright on dog statuettes. De- 
fendant had purchased and resold 127 dozen of these statuettes which, as in the 
instant case, were of inferior quality and sold for less than the legitimate item. 
The court said “Unknown to Woolworth, these dogs had been copied from re- 
spondent’s and by marketing them it became an infringer.” ‘The district court, 
in applying the general damage provisions of section 101(b) of the act (not 
applicable to infringing phonograph records) had awarded plaintiff the sum of 
$5,000, being the maximum award in the case of an innocent infringement. 
The Supreme Court in affirming the judgment of the court of appeals, which had 
in turn affirmed the judgment of the district court, said: 

“It is plain that the court’s choice between a computed measure of damage 
and that imputed by statute cannot be controlled by the infringer’s admission 
of his profits which might be greatly exceeded by the damage inflicted. Indeed 
sales at a small margin might cause more damage to the copyright proprietor 
than sales of the infringing article at a higher price. * * * Moreover, a rule 
of liability which merely takes away the profits from an infringement would 
offer little discouragement to infringers. It would fall short of an effective 
sanction for enforcement of the copyright policy. The statutory rule, formulated 
after long experience, not merely compels restitution of profit and reparation for 
injury but also is designed to discourage wrongful conduct. The discretion of 
the court is wide enough to permit a resort to statutory damages for such 
purposes. Even for uninjurious and unprofitable invasions of copyright the 
court may, if it deems it just, impose a liability within statutory limits to sanc- 
tion and vindicate the statutory policy.” 

In Shapiro, Bernstein & Co., Inc., et al. v. Remington Records, Inc. (D.C.S8.D. 
N.Y., Conger J., October 18, 1956, unreported), (Rev. 265 F. 2d 263, Cir. 2), I was 
counsel for the four music publisher plaintiffs. The defendant, a record manu- 
facturer, in keeping with this same type of operation, manufactured records 
of plaintiffs’ copyrighted compositions without either procuring licenses from 
plaintiffs or complying with the compulsory license provisions of the act. 
Plaintiffs having obtained summary judgment, a special master was appointed 
by the court to ascertain and compute the number of infringing records manu- 
factured. The defendant, likewise in keeping with this type of operation, 
failed to produce any books or records of the number manufactured or from 
which the same might be computed. The following testimony of the president 
of defendant is typical of what the publishers have to contend with in pro- 
ceedings against record “pirates”: 

“Q. What records would there be of the phonograph records manufactured 
regardless of whether they were ever shipped, distributed, or sold?—A. We 
wouldn't have any records 

“Q. Let me understand. You say that you keep no records whatever of the 
number of phonograph records manufactured ?—A, That is correct. 

“Q. But you know, don’t you, that if you manufacture any records without 
a license and you don’t keep records and books of the number manufactured 
there would be no way for the publisher to ascertain how many were manu- 
factured?—A. Yes, I do. 

“Q. And you also know that under the Copyright Act if you don’t obtain 
a license from the publisher you are liable for payment with respect to the 
number of records manufactured don't you?—A. Yes, I do.” 

The defendant, pursuant to an order of the special master filed a state 
ment of account for only a nominal number of records manufactured, repre- 
senting a purely arbitrary figure. The defendant conceded that this only cov- 
ered a period subsequent to the manufacture of the bulk of the records and, 
as aforesaid, that there were no books or records to verify even this nominal 
computation. In view of the known nature and extent of defendant’s opera- 
tion, and the concession that this figure did not include the bulk of the records 
manufactured, I adduced expert testimony of the minimum number of records 
that defendant must have manufactured. The special master struck out this 
testimony as “not within the realm of expert testimony and as purely specula- 
tive.” 

The district court in confirming the special master’s report said: 

“The above are just a few of the many cases in which the courts have gone 
a long way to enable one wronged to obtain damages against a wrongdoer. 
I agreed with plaintiffs that this is the type of case in which this liberal rule 
might be applied. Unfortunately for plaintiffs, without the testimony of Ber- 
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man there is nothing in the case upon which the special master could base 
a finding of additional damages. Even where this liberal rule has been ap. 
plied, there must be something on which to predicate an award. * * * There are 
not sufficient facts in this hypothetical question on which an expert can base 
an answer. Both questions and answers have absolutely no basis in fact.” 

The court of appeals in reversing, and directing that such testimony be ae- 
cepted, said: 

“The plaintiffs, after developing by testimony of Gabor and officers of Rem- 
ington that the defendants had consciously and deliberately failed to keep 
any account of a substantial part of their production of plaintiffs’ copyrighted 
records, offered as an expert witness one Albert Berman to show the estimated 
volume of copying. 

“The relations which give rise to this litigation flow in part from the ap- 
plicable statutory scheme and in part from the practices of some elements 
within the phonograph record industry. * * * Defendant Remington’s method 
of operation under this statute—a method apparently typical of some segments 
of the record industry—was described by several witnesses, including Lee 
Weiser, Remington’s secretary and in charge of its accounting department at 
the time of the disputed conduct. 

“Weiser testified that Remington would never produce a popular recording 
until the song had already established itself ‘in the top 10 listing. When it 
made these copies, Remington did not advertise the records, but relied on 
the popularity already achieved and the sales promotion efforts of the first 
publisher. 

a * * * « * * 

“Before proffering Berman’s opinion testimony plaintiffs made extensive ef- 
forts to adduce direct documentary proof of defendants’ production prior to 
the initial shipment or ‘release’ date, but they were frustrated by the de- 
fendants. Plaintiffs tried to use certain inventories and sales records secured 
from defendants, but these proved incomplete or patently inaccurate. At one 
hearing before the Master, defendant Gabor testified that certain inventory 
and sales records, which were available, would be sufficient for computing the 
total number of records manufactured before the initial shipment. Yet, when 
these documents were produced, after much delay and upon order, they shed 
no light on the production preceding the initial shipment. Even a cursory ex- 
amination of these records shows their inadequacy. The record plainly shows 
that plaintiffs made exhaustive efforts to procure better evidence before they 
offered Berman’s opinion. 

“Taken altogether the evidence discloses that by one means or another de- 
fendants prevented proof by direct evidence of the true facts essential to an 
accurate determination of the amount of royalties due under the act. 

“Defendants’ tactics consisted of ‘sitting tight’ and relying on their own 
wrongful acts to make it impossible for plaintiffs to prove a case by direct 
evidence. 

* . * * > . os 

“The court may presume the strongest case against him who, by his con- 
scious, deliberate act has seemingly made accurate, direct proof of the true 
facts impossible. We will not permit commercial piracy to produce illegal 
gains immune from recovery. While the law cannot prevent all sin and wrong- 
doing it can take some of the profit out of it.” 

The court in speaking of “such members of the industry who engage in what 
has been described as record ‘piracy’” said that it “might better be described 
by other terms connoting larceny: historically, at least, piracy was characterized 
by frontal attack with unmistakable notice to the victim who could then take 
such means as were available to defend himself.” 

Thus the court of appeals has gone to the furthest extent possible, in exercis- 
ing its judicial prerogative, to accord relief to the publishers against the horde 
of record “pirates.” But this is only scant consolation to the publishers, and 
the writers who jointly participate in the recovery. . As pointed out, the 2 
cents limitation together with no minimum recovery against dealers and distrib- 
utors, forestalls a judgment in more than a nominal amount. Even the right 
to adduce expert testimony to refute an obviously fraudulent accounting has 
its limitations. Spurious books and records can be kept which will be difficult 
to challenge. Furthermore, if a record pirate should report only 200 to 300 
records manufactured, the court could hardly be expected to accept expert 
testimony that the pattern of such particular type of operation dictates that 
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from 200,000 to 300,000 were actually manufactured. The most that could be 
expected would be two or possibly three times the amount accounted for. Yet 
in view of the express prohibition of the mechanical license provisions of the 
act the courts, through recognizing that this is legalized burglary, can go no 
further. As Judge Kaufman so aptly said “The inequities and inadequacies of 
the present law cry out for correction.” 

The opponents of the bill argue that the 2 cents manufacturing royalty (with 
a 1909 valuation) which they assert is realized by the publishers from the rec- 
ords supplied (by such record “pirates” ) to the jukebox operators should suf- 
fice, without the additional payment of a fee for the public performance for 
profit. 

As the court of appeals said in the Remington case, the statutory scheme of 
compulsory licensing gives to the public, particularly those in the category of 
record “pirates,” “valuable privileges or rights which are a substantial limi- 
tation on what would otherwise be absolute proprietary rights of the copy- 
right owner.” But, as has been demonstrated, the publishers cannot realize 
a recording fee for the records supplied by the record “pirates” to jukebox 
owners, in addition to being deprived of a performing fee by the statutory 
impediment never intended to apply to the present day actual public perfor- 
mance for profit of records in jukeboxes. There are no stautory restrictions or 
qualifications upon the proprietor of any other right under a copyright, con- 
trolling and licensing such right for every use and purpose, including every 
right of public performance for profit. 

The opponents of the bill speak of the jukebox operator as the poor little 
businessman, who will be deprived of his meager and only source of livelihood 
if the bill is enacted. 

I have many times been faced in court with the same heartrending plea of 
opposing counsel in actions against record “pirates.” But in most instances 
we have found him to be a part of a large combine, supplying “bootleg” records 
to jukebox operators. He has always managed to do exceedingly well financially 
regardless of, or should I say because of, his utter contempt for legitimate busi- 
hess practices, even since the demise of the prohibition era. 

The opponents of the bill speak of a survey made by an accounting firm re- 
flecting the alleged average margin of the jukebox operator. 

There are three glaring fallacies in this survey: 

First, the survey was based solely upon questionnaires submitted to, filled 
out and returned by, the operators. There was no verification. What would 
be the nature of the responses this accounting firm would receive from such 
a questionnaire submitted to a group of “bootleg” record manufacturers? 

Second, there is no method or means whatsoever of verifying the income from 
a jukebox. The operator opens the machine in the presence of the proprietor. 
Say there is $30 in the machine. The operator could very well divide only $5 
with the proprietor, of which each would make a notation for tax purposes. 
Then he could divide the remaining $25 of which no notation would be made. 
It is a well-known fact that this is an established course of procedure with 
respect to money taken in through a cash register, in certain types of estab- 
lishments. There are repeated instances where the U.S. Internal Revenue Serv- 
ice has ascertained that no record was kept of substantial sums realized from 
operations conducted on a like cash basis. 

Third, the jukebox operators, in filling out the questionnaires, might very 
well have been prompted to report minimum figures, of which there would be no 
verification, knowing that this could be a potent argument in opposing the 
enactment of the bill. 

The opponents of the bill argue that the wording of the last sentence of 
section 1(e), providing for the exemption of “coin-operated machines,” must 
continue to be literally construed regardless of the entirely different character, 
purpose and use of such machines since the enactment of the act, and the sub- 
stantial rights of the authors and publishers thereby adversely affected and 
not anticipated at the time of the enactment thereof. 

In White Smith Music Co. v. Appolo Co., 209 U.S. 1, the court held that, 
under the literal interpretation of the pertinent provisions of the prior act, the 
authors and publishers had no recourse for the mechanical reproduction of 
their musical works, this being a subsequent development of the art and con- 
sequently not within the contemplation of Congress at the time of the enact- 
ment of the prior act. However, the court said that under the circumstances 
“such considerations properly address themselves to the legislature.” This 
promptly brought about the amendment of the act in its present form, despite 
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strenuous opposition upon substantially the same grounds as the opposition to 
this bill, to provide recompense for such use. 

As was said in Washington Co. v. Pearson, 306 U.S, 30, 36, the very pur. 
pose of the act should be “definitely to grant valuable, enforcible rights to 
authors, publishers, etc. * * * to afford greater encouragement to the produce. 
tion of literary works of lasting benefit to the world.” 

Upon the advent of the recording and reproduction of music in motion picture 
productions, the contention was made that, under a literal construction of section 
1(e) of the act, such use came within the category of mechanical reproduction, 
In a copyright infringement action which I sucessfully defended for a motion 
picture producer on other grounds, for the purpose of obtaining an adjudication 
thereof I incidentally raised the question whether such a mechanical reproduce. 
tion came under the purview of the said section of the act. (Jerome v. Twentieth 
Century-For Film Corp., 67 F. Supp. 736, affd. 165 F. 2d 784). The point wag 
considered so important to the interests of the songwriters and music publishers 
that they were permitted, through counsel for their respective associations, to 
file briefs amicus curiae. The court held that the development of the art, since 
the enactment of the act, of itself completely refuted the defendant's argument, 
saying, “The result would be destructive of valuable rights of composers and 
publishers, which the act was intended to secure and protect.” However, if the 
court had to contend with the insurmountable statutory barrier with which the 
courts are presently faced, then, regardless of the development of the art never 
contemplated at the time of its enactment, there would be the identical situa- 
tion as in respect to the jukebox exemption provision of section l(e). In such 
an event the essential rights of the composers and publishers could likewise only 
have been secured and protected by an amendment to the act. 

The opponents of the bill argue that Congress specifically determined that the 
rendition of a musical composition by a jukebox should not be deemed a publie 
performance for profit, unless an admission fee was charged to the place of 
such rendition. 

At the time of the enactment of the act almost 50 years ago, Congress neces- 
sarily had in mind that since the rendition was then confined to the individual 
who inserted the coin and heard the rendition through earphones, such rendition 
could not possibly constitute a public performance. It will be noted that Con- 
gress said, in section 1(e), that the payment of the statutory royalty shall free 
the records from further contribution except in the case of “public performance” 
for profit, but that the performance as then confined to the individual should 
not be “deemed a public performance.” The performance itself is now a publie 
performance for profit. Under such circumstances, the payment of an admis- 
sion fee cannot be the sole determinant whether a public performance is for 
profit. As was said in Herbert v. Shanley Co. (242 U.S. 593): 

“If the rights under the copyright are infringed only by a performance where 
money is taken at the door they are very imperfectly protected.” 

In Donaldson, Douglas &€ Gumble, Inc. vy. Terris (Copyright Office Bulletin 
No. 22, p. 100), there were the same factors attendant as in the present day op 
eration of a jukebox. Instead of patrons inserting coins in a jukebox, resulting 
in the public performance of the musical compositions for the pleasure and 
dancing accompaniment of all those present, gratuities were given by patrons 
to an orchestra, likewise for the pleasure and dancing accompaniment of all 
those present. The court said: 

“The defendant was benefited by the attraction of patrons to his restaurant 
and thereby increased his profits. The music was therefore played for profit.” 

The rendition of a musical composition by a jukebox in such an establishment, 
being “publicly played,” whereby patrons are attracted to the establishment 
and the profits of the proprietor increased in the same manner as by the sale 
of food and drink, it must likewise be deemed a public performance for profit 
although (as was said in Herbert v. Shanley Co., supra) no “money is taken at 
the door.” 

It is conceded that the playing of a recording of a musical composition on a 
machine operated by the proprietor of an establishment catering to the public, 
is a public performance for profit. It is certainly all the more so if the proprietor 
receives additional profit, directly from the public performance by the machine, 
through the coins inserted by patrons. 

The opponents of the bill argue that as the manufacturer of the phonograph 
records is liable, under section 1(e), for the payment of a recording fee of 2 
cents for each record manufactured of a copyrighted musical composition, the 
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authors and publishers should not exact an additional fee for the public per- 
formance of such recordings for profit. 

The manufacturers of electrical transcriptions for radio broadcasting have 
from time to time considered making the same argument. These transcriptions of 
musical compositions are made by the same process and are in the same category 
as a phonograph record. However, they have recognized that, as the recording 
right and the performing right are entirely separate and distinct rights under 
the act, there can be no substance to such an argument. This likewise applies 
to the performances of recordings of musical compositions on phonograph records 
which are carried over wires, and to the radio and television broadcasting of 
performances of recordings of musical compositions on phonograph records. 

The proposed bill reads, “The reproduction of a copyrighted musical compo- 
sition publicly by or upon a coin-operated machine shall be deemed a public 
performance for profit.” Except for the specific exception in the statute as 
applied only to coin-operated machines, this would be axiomatic. 


STATEMENT OF DONALD MONTGOMERY, ASSISTANT MANAGER, 
AMERICAN HOTEL ASSOCIATION, WASHINGTON OFFICE 


Mr. Brooks. Mr. Montgomery, you are the assistant manager of a 
hotel association ¢ 

Mr. Monrcomery. Of the Washington office, sir, of the American 
Hotel Association. 

Mr. Brooks. You have some copies of your statement. 

Mr. Monreomery. Yes. I delivered copies here this morning and 
think they have been distributed. 

Mr. Brooks. Fine. You may be seated and proceed, if you please 
with your testimony. 

Mr. Monreomery. Before I get into the prepared testimony here 
I would like to make just a brief statement which I think will help 
in understanding our comment in the first three or four pages. That 
is this: That all of the testimony I have heard here today has been 
directed to jukeboxes, but as a matter of fact this bill would apply 
to television sets which are in thousands of hotel lobbies and in 
restaurants and taverns throughout the United States. Now I will 
tell you how these got to be coin-operated devices rather than stand- 
ard sets. 

The prece “ling witness represented SESAC. About 4 years ago 
SESAC circularized about 6,000 hotels in the United States with 
letters indicating that if they wanted to avoid being sued for per- 
formance royalities, or for the $500 minimum damage provided by 
statute, that they would have to subscribe to a minimum license for 
$25 a year, Now the hotel in many cases thought that any musical 
composition that came over the television set was merely accidental 
Generally in the tavern or hotel lobby the set is turned on with the 
idlea of receiving a football game or boxing’ match or some othe rr type 
of event. Any background music that comes over is merely accidental. 
Since the hotel owner or the tavern owner or restaurant owner has 
no opportunity to select a particular composition and actually has 
no opportunity to even keep it from being rendered, it really is 
unfair to impose upon him the liability for $500 damages. 

To enable our members to protect themselves against such claims, 
our association entered into some negotiations with SESAC and 
secured a performance royalty minimum license for $25. The pre- 
ceding witness read a memorandum that we distributed to our mem- 
bership in which we said that undoubtedly SESAC does control some 
repertory and we advised our members that for $25 they could avoid 
the possibility of being sued for $500. We never indicated that w+ 
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thought there was any liability on them since this was merely an 
accidental performance. But many hotels instead of subscribing to 
this $25 a year license installed a little coin-operated device believ- 
ing that this brought the television set within the exemption of 
section 1(e). Owners of such coin-operated television sets would 
be operators within the definition of this bill. It is not as if this bill 
merely eliminated the present exemption, it goes further and it creates 
a presumption that the owner of the copyright has a prima facie 
case as soon as he proves there was a public performance on a coin- 
operating machine. That goes further than eliminating 1(e) because 
if there were no presumption here the performance royalty societies 
would have to show that a profit is derived from the rendition of the 
music. Under this bill profit motive is presumed and a claimant need 
merely show there was a public performance on a coin-operated de- 
vice or television set. That makes their prima facie case. The tavern 
owner or restaurant owner or hote] owner is then an easier victim. 

i wanted to give you that little background so, as | go through 
my prepared statement, you will see we are not among the groups that 
had been earlier referred to as attempting to avoid the legitimate 
obligations to pertormenos rights societies and authors and com- 
posers. Asa matter of fact, I think the American Hotel Association’s 
members are probably one of the principal contributors to the three 
organizations. 

Mr. Cevtiter. Mr. Chairman, there are hotels that have television 
sets in rooms, and you have to put ina quarter to be able to operate 
the television set. 

Mr. Montrcomery. the y are not affected by this bill. 

Mr. Cetter. What about those television sets ? 

Mr. Montcomery. The Senate bill last year would have created the 
presumption that those were in public even though actually they were 
not. We pointed out to the Senate committee that the presumption 
they were creating under S. 1870 was actually contrary to fact with 
respect to TV sets and radios in private guest rooms. ‘The insertion 
of the coin would have created on irrebutable presumption it was in 
public and for profit, under the provisions of S. 1870. This bill in- 
serts the word “public” so at least as part of a prima facie case 
claimants have to prove that the performance was in public. 

Mr. Cetter. If accommodations could be worked out to cover the 
situation that you have made manifest, would you be willing to accept 
the bill then ? 

Mr. Montcomery. We have negotiated with representatives of the 
large performance rights societies for just such an arrangement. We 
had to break the negotiations off, though, more than a year ago because 
they were unwilling to make any concession with respect to reception 
of music, incidental reception over a television set. 

Mr. Cetier. Remember I said if accommodations could be worked 
out. 

Mr. Monreomery. I think. as I say, Congressman, that. we have 
worked on this with them. We have had a spirit of cooperation. 
And we are willing, we have always been willing, to try to work out 
a compromise which would protect location owners. The man is in 
this room who indicated that we would have to cease negotiations if 
our intention was to get any concession with respect to television sets. 
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That was the end of the negotiations. We are willing, even anxious 
to go ahead and work out something along those lines. 

Mr. Brooks. The counsel, Mr. Brickfield. 

Mr. Brickrretp. Mr. Montgomery, I would like to direct your at- 
tention to the language of the bill which reads: * 

The present production or rendition of a copyrighted musical composition 
upon a coin-operated machine shall be deemed to be a public performance for 
profit. 

Now, do you say that creates a presumption either of law or fact ? 

Mr. Montcomery. If the word “deemed” does not create a pre- 
sumption, I do not know what it does. As I would see the evidence 
here it is that the holder of the copyright has an obligation to prove 
that there is a violation of it. He has to make the prima facie case 
in his case in chief. What does he have to prove? He has to prove 
now two things. He has to prove there is an element of profit. Under 
this bill he does not have to prove an element of Srolit He has to 

rove only one, that there isa public performance. The word “deemed” 
means that he has a presumption which is an irrebutable presumption 
operating in his favor that carries him over his next basic element 
of proof. 

Mr. Bricxrrevp. Then you say the word “deem” as you understand 
it, me ans it creates an irrebutable presumption, oper: ating in a per- 
son’; favor that carries him over his next basic element of proof. 

Mr. Montrcomery. Maybe I should ask the question: What else 
could be the purpose of it ¢ 

Mr. Brickrieip, That is what I would like to know. I have been 
wondering if such language means that as a matter of law—as a mat- 
ter of law the public performance of a song on a coin-operated ma- 
chine is a public performance for profit. 

Mr. Montcomery. I do not see any other reasonable meaning that 
could be drawn from these words. 

Mr. Brooks. Proceed, Mr. Montgomery. 

Mr. Montcomery. We had a long discussion for probably 2 hours 
before the Senate committee on this last year, and I believe the revi- 
sion in the language of the bill as reported, and of this, was largely 
the result of our testimony there. 

The American Hotel Association is a federation of State hotel as- 
sociations having a membership of approximately 5,700 hotels lo- 
eated in all parts of the country. 

The association maintains offices at 221 West 57th Street, New York 
City, and Wyatt Building, Washington, D.C. The association op- 
poses the bill in its present form and urges that it should be dis- 
approved by the committee. 

At this point I would like to interrupt for just a moment. One of 
the prec ofline witnesses indicated that the Senate report had stated 
that we had no objection to the Senate bill. As a matter of fact, we 
did object to the Senate bill. We objected to the wording, and we 
objected to a great extent to the purpose behind it. We have no ob- 
jection to the proposition that persons who have a property right 
in an intellectual accomplishment should be compensated for use of 
it. But we objected to the Senate committee bill, and we could do 
nothing else. No matter how you increase the liability it is going to 
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injure the persons that we represent. So we cannot come in here 
advocating any kind of a bill. 

I want to say we specifically objected to that bill and anything in 
the record that indicated otherwise is incorrect. Senator Wiley put 
in a minority report in which he noted that the American Hotel 
Association objected to the Senate bill. 

The objective of the bill is obviously to secure a greater income 
from copyright royalties for the composers and publishers of musie 
which is recorded mechanically and subsequently performed on coin- 
operated machines. The association does not oppose the principle 
that composers of music are entitled to be paid for their efforts and to 
collect copyright royalties. That pr lonicle was established by Con- 
gress in 1909. 

However, the amount to which they are entitled to be paid, the 
circumstances under which payment is due and the method by which 
such payment is collected and the persons upon whom the obligation 
to pay is imposed are clearly pertinent in any discussion of this sub- 
ject. When these factors are considered it is obvious that H.R, 
5921 is objectionable from many viewpoints and should certainly be 
disapproved by your subcommittee. A brief review of the bill itself 
will disclose these objectionable features 

The first sentence of the bill provides: 

The reproduction or rendition of a copyrighted musical composition publicly 
by or upon a coin-operated machine shall be deemed to be a public performance 
for profit, and the operator of any such machine shall be liable for any in- 
fringement of any such musical composition occurring through the use of such 
machine. 

This language is objectionable in several respects: First, it arbi- 
trarily and unequivocally makes the operation of the machine “a per- 
formance for profit” whether or not the machine is being used in 
connection with a business or otherwise. As I mentioned earlier about 
these coin-operated television sets, the purpose of the operator there is 
not profit. His only purpose is to avoid a liability. He merely 
wants to do what he can to avoid being sued for accidental perform- 
ance of a musical composition. 

Any private, noncommercial use of the machine makes the owner 
or operator liable for infringement. In the past the burden of prov- 
ing that the performance of a copyrighted musical composition was 
for profit rested upon the copyright owner. Under this bill there is 
an arbitrary and irrefutable statutory finding that the mere opera- 
tion of the machine by the insertion of a coin makes the operator 
liable under any circumstances, whether for profit or otherwise. 

The second obvious defect in the bill is the ambiguous language of 
the second sentence. This defines “operator” as the persons exercis- 
ing “ownership or prim: iry control” over the coin operate “1 machine 
and hav ing “primary responsibility for the selection of the place at 
which such machine is operated.” “This introduces three factors into 
the question of liability: First, ownership of the machine which 
might be easy to prove; second, primary control over the machine 
which is obviously yi ihn and can lead only to endless contro- 
versy. The owner of a small hotel may have a jukebox on the 
premises. He does sok own it so that he does not come within the 
first test. However, who can tell if he has “primary control over it.’ 
Mr. Linpsay. They never own their own machines. 
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Mr. Monrcomery. I think there are probably some cases where a 
hotel owner does own the machine. We think if Congress intends to 
exempt him, we hope the language selected will in fact exempt him. 
The machine is owned and installed by a jukebox operator who owns 
many such machines and supplies them to hotels, restaurants, and sim- 
ilar places. Furthermore, the patron in the hotel is the one who puts 
the money into the machine. Which of these three has “primary 
control over such machine” ?¢ 

Mr. Wins, Let me ask you this question with reference to the 
language, “primary responsibility for the selection of the place at 
which such machine is operated,” does that mean the primary respon- 
sibility as to whether a machine shall be placed in a whole building 
or a particular shifting place in that building? 

Mr. Montcomery. That is the very question we are raising here. 
It is impossible to tell whether the language refers to the person who 
initiates negotiations to have the machine placed in the building, or 
whether it refers to the person who decides what part of the building 
should contain the machine. 

Mr. Wiuuts. I do not think the author has in mind or anyone has in 
mind that once a machine is placed in a building that if the owner for 
convenience wants to change it from one wall, against one wall and 
put it against another one, I don’t think that is what the bill is talking 
about, frankly. 

Mr. Montcomery. Third, the “primary responsibility for the selec- 
tion of the place” is subject to the same ambiguity and difficulty. Who 
can ever say whether the owner of the small hotel or the juke box 
operator has the “primary responsibility” for having the machine 
installed? The last phrase in the sentence excludes the proprietor 
unless he also has “exclusive control” over the placement of the ma- 
chine. Again, the same question arises as to who dominates the trans- 
action to the complete exclusion of all others. 

Assuming that these ambiguities result in a situation where the 
proprietor of a small hotel is found to have primary control over the 
machine and primary responsibility for the selection of the place, or 
exclusive control over such placement, such proprietor would, under 
this bill, be liable for copyright royalties. To whom would these 
copyright royalties have to be paid? There are hundreds of thousands 
of copyrighted musical numbers, most of which have probably been 
recorded. In most cases it is impossible to determine from the record 
itself the name of the copyright owner. The small hotel operator 
has no way of knowing nor facilities for finding out who such copy- 
right owner may be. He can only assume at the present time that the 
copyright owner is a member of or serviced by one of the three large 
music copyright organizations. 

If not, he runs the risk of immediate infringement. If, however, 
he wishes to take the chance and assume that all of the records in 
his machine during the year are either ASCAP, BMI, or SESAC 
numbers, he must. obtain’ a separate license agreement from each of 
these three organizations. At the present time, ASCAP is willing to 
license hotels for a minimum of $60 a year; BMI charges a minimum 
of $24 a year for recorded music only; and SESAC charges a mini- 
mum of $25 a year. 

You can see that is running them $109 a year which is pretty steep, 
if the only possible grounds for liability is, we will say, a television 
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set. I might mention that BMI and ASCAP never made any claims 
with respect to television sets. 

Under these circumstances, if the law is to be amended and such 
proprietor is to be liable for copyright royalties, he must pay a mini- 
mum of $109 a year even if he has no other music whatsover on the 
premises. Efforts have been made by the association to have ASCAP 
agree that it will reduce such minimum if the law is amended and 
the only music used is recorded music in a juke box. ASCAP has 
refused this suggestion on the ground that it costs them a minimum of 
$60 a year to license anyone. 

The association believes that if the law is amended, the financial] 
burden of pay ing a minimum of $100 a year, which is only for incom- 
plete protection, will fall upon the small hotel owners. The term 
“small hotel” is used advisedly because jukeboxes are ordinarily found 
only in small hotels, particularly resort hotels. There are many of 
these, and while exact figures as to the number having jukeboxes are 
not available, there are ‘certainly hundreds, if not thousands, which 
have them. Of the 5,700 hotels in the American Hotel Association, at 
least 85 percent of hotels have less than 125 rooms. It is upon these 
small operators that the burden would inevitably fall if H.R. 5921 
becomes law. 

There is another and far more significant aspect to H.R. 5921 than 
appears from the presumed intent of the bill. While all of the state- 
ments in controversy, which surrounded previous attempts to amend 
the law, deal exclusively with jukeboxes as coin-operated machines, 
the broad language of H.R. 5921 opens a complete ly new field of lia- 
bility and controversy. I mentioned a little earlier the problem with 
respect to television sets. This develops it a little more. Our position 
is this, that if your committee believes that the copyright owners of 
recorded music are entitled to greater return, this association believes 
that this can best be accomplished by increasing the amounts paid by 
record manufacturers to such copyright owners. Although this will 
inevitably be passed along to the final user, whether it be the hotel 
proprietor or the patrons of a hotel, it will avoid all of the complexi- 
ties pointed out above. The small hotel proprietors have enough Gov- 
ernment agencies to deal with in their efforts to comply with the law. 
To be faced with the additional problem of dealing with three or more 
copyright organizations in the hope that he is fully protecting himself 
will just add to his burden. 

The equity of our suggestion lies in the fact that it will give the 
copyright owner of a hit tune a return commensurate with the success 
of his effort. Under H.R. 5921 there is a liability imposed upon a 
person at the performance end of the transaction. Following the pat- 
tern heretofore adopted by the copyright organizations, the royalties 
would be paid on the same per year or per month regardless of which 
records were used or how often they were used. Our proposal has 
the added advantage of simplifying life to a small businessman, a step 
that is sorely needed these days. 

Now that the ry of coin-operated machines is before your sub- 
committee, we believe it is appropriate for you to consider at this 
time an amendment to the law to solve one of the vexing problems 
ferred to briefly above. That is our principal position here, that we 
feel if this committee is going to undertake to amend the law at this 
time that they should do it equitably all across the board, not only to 
holders of copyrights, but also to protect small businessmen who may 








MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 123 


be the victims of lawsuits or of threats of lawsuits for the mere acci- 
dental performance of a musical composition over the television set. 
We think Congress at this time and in this bill if it is reported out, 
should provide some protection against the threats of suits under those 
circumstances. 

SESAC for the past several years has been repeatedly writing let- 
ters to small hotels threatening to sue them unless they paid $25 a year 
license fee to cover performance royalty payments for which the hotel 
allegedly is liable because musical compositions controlled by SESAC 
may be received through a television set in the hotel lobby. We do 
not believe that this situation was visualized by Congress when it 
enacted the copyright law. Since the invention of radio and television 
broadcasting, the copyright organizations have arranged for and 
received substantial royalties from the broadcasting companies. 

The person receiving the broadcast has no control whatsoever over 
the selection of musical compositions which may be heard. His sole 
remedy is to shut off the set when music is played. He certainly has 
no way of knowing whether a musical composition is controlled by 
ASCAP, SESAC, BMI, or someone else. He is clearly entitled to 
use the radio or television set for his own benefit or for the benefit of 
his patrons as long as copyrighted music is not heard. 

Mr. Wiis. You are now referring to TV sets? 

Mr. Monteomery. That is right. 

Mr, Wiru1s. Without coin slots ¢ 

Mr. Monteomery. Either coin or otherwise. I think at the present 
time there is some question of the liability where there is no coin. I 
think SESAC, for example, would have a difficult case if they sued a 
hotel man because there was a little background music played during 
a football game on television. But he wants to avoid a lawsuit, so he 
puts the coin-operated device on the television set. Under this bill 
that becomes vital because then he loses any defense he might other- 
wise have. On the contrary, his adversary is given a presumption 
which carries him over his whole case in chief. 

Mr. Linnsay. Mr. Chairman, in that connection, I would just ask, 
are you talking also of the coin-operated television set in the hotel 
room itself ¢ 

Mr. Monreomery. They have corrected that problem. The Senate 
bill 1870 would have imposed that liability. Now they inserted the 
word “publicly.” 

Mr. Linpsay. Yes. 

Mr. Montcomery. In the first sentence here, and I think that at 
least requires proof that the rendition was in public. 

Mr. Linpsay. That is what I understood you to say. So you have 
no problem in the hotel room itself ? 

Mr. Montcomery. Not the private hotel room. 

Again, in the interests of simplification, the copyright owners 
should be compensated adequately by the broadcasting companies 
with whom they have direct deals and who are the only ones having 
control over the selection of numbers. This association suggests that 
the copyright law be amended by adding the following paragraph 
to section l(e): 

The reception, reproduction, or rendition of a musical composition by a radio 


or television set or device shall not be deemed a public performance for profit, 
provided that no admission is charged to the place where such performance 
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takes place, and provided further that this exemption shall not be applicable 
to any performance of such musical composition which may arise by reason of 
the rebroadcasting or retransmission of such musical composition by means of 
television or radio to a place other than the place where the radio or television 
receiving set is located, nor shall such exemption be applicable to the reception, 
reproduction, or rendition of a musical composition on a closed-circuit television 
system. 

The association appreciates this opportunity to have presented these 
views and thanks the subcommittee for its attention. 

Mr. Cetier. Your suggested amendment on the bottom of page 7 
covers all kinds of television, whether coin-operated, inter-room, lobby, 
or anywhere else. 

Mr. Montcomery. That is right. 

Mr. CetieER. In other words, you simply do not want the hotel owner 
to pay anything on the television set, no matter what the conditions 
are that operate in that hotel concerning the television set ¢ 

Mr. Monrcomery. That is right. 

Mr. Ce.ier. To have them exempt ? 

Mr. Montcomery. The direct reception, we try to apply the decided 
case where there is mixing. 

Mr. CeLLer. You want us now to change the copyright law to give 
you that exemption ? 

Mr. Montoomery. That is right. That is what we are asking for. 
The reason we are asking for it is this. Virtually every case where 
television is located in the hotel lobby or restaurant the musical com- 
positions are merely incidental. ‘The principal purpose is to watch 
a baseball game, boxing match or something else. If they want music 
they have some other ‘medium than television. They have a record 
player. They have radio. They have something else. When they 
are watching television they want an impression on the sense of sight. 
Here in that case any performance of the musical composition is purely 
incidental. We do not think it was the intention of Congress to make 
a man liable for a lawsuit with a $500 minimum recovery when he 
merely wanted to watch something else that he had a right to watch, 
a baseball game, but the background music makes him liable for a 
$500 minimum recovery by a copyright performance royalty organi- 
zation. 

Mr. Cetter. Who ever demanded $500 # 

Mr. Montcomery. In order to avoid a $500 penalty. 

Mr. Cetier. Who ever demanded $500 4 

Mr. Montcomery. SESAC has threatened to sue. 

Mr. Ceiiter. Answer the question if you can. If you cannot, let us 
know. Who ever demanded $500 ? 

Mr. Montcomery. I said it plain as I can say it, Congressman, 
SESAC. 

Mr. Cetter. Who in SESAC demanded $500 ? 

Mr. Montcomery. They said they will sue a hotel for $500 minimum 
fee unless they pay $25 a year minimum license. They said that re- 
peatedly in letters over a period of years. This claim arises exclu- 
sively out of the use of the television set. 

Mr. Cetter. BMI or ASCAP ever threatened you like that 

Mr. Monteomery. No, they haven’t. 

Mr. Cetier. They have not? 

Mr. Monréomery. No, they have not. 
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Mr. Wiiuis. Is your point, one of your points that this music that is 
heard in the lobby of the hotel via the TV set has already paid a 
royalty in the TV station ? 

Mr. Monreomery. It has paid some royalty and our position partly 
jsthis. That if the intention was merely to get a fair return, then the 

rson who controls those copyrighted musical compositions should 
collect at the source, which is the radio or television station. The 
receiver has no way of controlling the compositions that are going over 
and he does not intentionally select them, therefore, if there is any 
increased performance royalty it should fall on the person who has 
the opportunity to control what goes on the air, which is the station 
itself. I think SESAC, ASC AP, and BMI could get a higher collec- 
tion at the source, which is the bro: ideasting station ° which would com- 

nsate them for all further use which may be commercial. We have 
iven the language here which we think would permit that to be 
Tins. 

Mr. Ceiier. Would that be regardless of the intake you might take 
in the hotel rooms from your coin- operated television ? 

Mr. Monrcomery. Of course in the hotel rooms, this bill would not 
cover that anyway because that is not a public perfor mance. 

Mr. Cetier. Would not that amendment that you speak of on that 
last page ? 

Mr. Montcomery. You were asking no matter how much they take 
in. Your bill would not cover that point either. That is not a public 

rformance. Your bill would require proof it was a public per- 
Eiieeien. 

Mr. Cetter. I said regardless of what your intake or revenue would 
be from the television set, regardless, you want to pay nothing? 

Mr. Montcomery. At the present time we pay nothing. There is 
nothing in this bill which proposes to change that. None of the bills 
except S. 1870 last year made any proposal to change that because 
the basic law intends only that compensation will be paid when it is 
a public performance. I don’t think even the performance right so- 
cieties have sought any change in that part of it. 

Mr. Wits. Let me ask you. Is there a court case anywhere hold- 
ing under present law that there is liability on the part of a hotel 
owner to pay something, anything, for a TV set in the lobby? 

Mr. Montcomery. You say is there a court case ? 

Mr. Wiuts. Yes. 

Mr. Montcomery. No. There have been many invitations for 
SESAC to undertake a court case so this could be tested. To date I 
know of no invitation that they have accepted. 

Mr. Ceiter. Are you a lawyer? 

Mr. Montcomery. Yes, I am. 

Mr. Cetier. Do you think there is any merit in such a case? 

Mr. Montcomery. I think there is a chance for the case to come out 
either way, depending upon the skill with which counsel presents it. 

Mr. Cetier. You are not answering my question. As a good 
lawyer, and I take it you are a good lawyer, you do not think there is 
any merit in that SESAC contention, do you? 

Mr. Montcomery. If I were the lawyer for SESAC, I would take 
one view, if I were the lawyer for the defendant I would take another. 

Mr. Cetrer. That isa good answer. 
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Mr. Monteomery. I do not think we could conscientiously advigg 
our hotels to pay $25 a year 

Mr. Cetter. The court says your answer is not responsive, 

Mr. Montcomery. I think this. When we negotiated this minimum 
contract with SESAC our idea was this: That “the outcome might be 
different in different situations. If you want to buy complete free. 
dom from a $500 contingent liability then it is going to cost you 2 
bucks. It is up to you to decide whether you want to pay $25 for 
that or not. Many ‘hotels, the preceding witness said 1,100, bought 
for $25 a year, w hich they figure is cheap, so they don’t have to worry 
about a lawsuit. Others decided not to. So I think there is that 
much difference of opinion on whether or not they could make that 
theory stick. I think it depends upon the evidence they put in, 
whether the program was basically a musical program or basically 
a sports program. I think it depends on so many factors that J 
think each partic ‘ular set of circumstances would change it. But the 
hotel owner is not in a position to know that. Maybe a SESAC 
agent is sitting in the hotel when they put on Laurence Welk. The 
evidence they put before the court th: at this was basic: ally the musical 
program that the people were watching it for one reason, because 
of its musical composition, therefore it was not an accidental use, it 
was an intentional use. There are a lot of ways the evidence could 
fall. 

Mr. Ceiier. Unfortunately, SESAC has made that threat. The 
other two organizations have not made such a treat and I think they 
have better lawyers than SESAC. 

Mr. Brooks. Mr. Chairman, you are going to exempt, certainly for 
the record the fine lawyer that represented them here as a witness, 

Mr. Linpsay. Mr. Chairman, can I ask one question to clarify some- 
thing troubling me? 

You pay a $25 licensing fee. What does it give you? How 
broad is the license? Does it cover everything that SESAC puts 
out ¢ 

Mr. Montcomery. It assures you that they will not sue you fora 
performance royalty infringement. 

Mr. Linpsay. I understand. But does the insurance cover all com- 
positions that they control ¢ 

Mr. Montcomery. There is a different contract, depending on the 
type of music you have. If you have live music it depends upon the 
gross—these contracts are extremely complicated, and, for example, 
with ASCAP that they give a choice of contracts depending upon the 
number of months, the number of entertainers you have and your 
complete setup. They are extremely complicated and your protection 
depends upon which contract clause you take. 

Mr. Lanpsay. For a hotel, how high could it run 

Mr. Montcomery. A hotel, where the only claim is the television 
set is $25. You see they could have other types of entertainment. 
They could have live entertainment which cost much, much more. 
They could have piped music. There are any number of kinds of 
these minimum contracts. 

Mr. Linpsay. $25 would cover every television set in the whole 
hotel, all the rooms and various lobbies? 


Mr. Monvcomery. That is right. From one association, from 
SESAC. 
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Mr. Linpsay. Thank you. 

Mr. Brooks. Mr. Montgomery, that concludes your statement ? 

Mr. Monrcomery. I would like to just point out that on pages 7 and 
8 here we have suggested some language which this committee might 
want to consider which would exempt television, would exempt the 
location owner of the television set from liability for performance 
royalty infringement. 

Mr. Brooks. You can rest assured that the committee will consider 
that language and that possibility mm any bill that it might-——- 

Mr. Monrcomery. I appreciate the opportunity to appear before 
you on behalf of the American Hotel Association. 

Mr. Brooks. We are glad to have you. 

Mr. Arthur Schwartz is our next witness. 

If you would state: your connection, I believe with ASCAP, and 
proceed with your test mony ‘ 


STATEMENT OF ARTHUR SCHWARTZ, COMPOSER, NEW YORK CITY 


Mr. Scuwarrz. I would first like to say I am very grateful for the 
opportunity to spe ak before this committee and also the privilege of 
going on a little ahead of my turn so that I migh t leave in time. 

Mr. Cevirr. I want to say, ventlemen, Mr. Schwartz is a very 
eminent lyricist and with Mr. Dietz has put on and has authore d many 
important musical comedies and comic operas and ms iny songs that I 
am sure are familiar to you members. 

Mr. Brooks. We are honored to have you, sir. 

Mr. Scuwarrz. I think we will skip the identification that was 
made here on the first page of my statement in view of Congress- 
man Celler’s description. I think that is enough, rather than going 
into various song titles and various productions. 

Mr. Ceixter. | notice you are the author of the “A Tree Grows 
in Brooklyn” song. 

Mr. ScHwarrz. Yes. 

Mr. Witxis, And “Louisiana Hayride” ? 

Mr. Scuwarrz. Yes. 

Mr. Brooxs. The distinguished chairman of the subcommittee 
comes from that area 

Mr. Scuwarrz. I want to point out to Congressman Willis I wrote 
that song long before I knew I would appear before you. 

Mr. Wiuus. I thought it was hilarious. 

Mr. Scuwartz. | would like to say in addition to writing music for 
the last 30 years or so I have als o been on the council of the Dramatists 
Guild and the Authors League of America about which you heard 
from George Middleton. 

Mr. Brooxs. And very ably, we thought. 

Mr. Scuwartz. Indeed. 

What I had hoped was that Mr. Middleton had had a chance to tell 
you, if you did not know, about the Authors League of America is 
that it has between 4,000 and 5,000 members and among them I should 
think every eminent novelist, short story writer, and playwright. I 
cannot think of a name that you would not know, all of whom are in 
the Authors League and all of whom are represented by the council 
which approves of this bill and recommends that you give it your most 
serious consideration to report favorably. 








128 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


Among the famous playwrights and novelists are Kenneth Roberts 
Carl Sandburg, John Marquand, Ernest Hemingway, Pearl Buck, 
Archibald MacLeish. We are in constant touch with all sorts of com. 
municants, with our membership, especially the membership of promi- 
nence, so that we can get their reaction at various times to legislation 
and other matters in which the Authors League might be interested, 

For many years I have been the treasurer of the Authors League 
and 3 months ago was elected to the board of directors of the American 
Society of Composers, Authors, and Publishers. 

I am going to skip some of this statement because it covers the same 
grounds that many people have covered. There is no point in my 
going into historical background of the legislation and the lack of it 
previously because I think it would be boring at this point and you 
gentlemen are certainly familiar with it. ] 

What I do want to stress which may be slightly repetitious but I 
think must be stated is that the privilege which the jukebox operators 
do enjoy today is an unfair one and, of course, it was never intended 
when granted in 1909 that a large industry, whether it be $250 million 
gross or $500 million gross should be exempt from the payment to the 
creators of musical works and be the sole exempt group in all the field 
of musical endeavor. 

I am certain that as every development in the musical scheme of 
things in this country occurred there were protests, that in fact histori- 
cally, it is true that there were protests against the payment for the 
use of music. You are all familiar with the night when Victor Her- 
bert went into a restaurant and heard his music played and happened 
to be with his attorney. The restaurant was Shanley’s, 31st Street, in 
1912 or 1913, and he was struck with the idea that this music was being 
played because the audience in that restaurant, the people who sat at 
those tables, enjoyed it. That was the basis for the acknowledgment 
by the courts, specifically by Justice Holmes, who wrote the opinion 
in 1917, that was the basis for the acknowledgment that the perform- 
ance for profit was to be paid for to the copyright owners and the 
authors; that principle has been accepted sometimes reluctantly, by 
the users of music, the radio and television, and hotels and dance- 
hall operators, they have always been reluctant to grant the rightness 
of that principle but they eventually all have and today I daresay 
that there is nobody, there is no field of musical interest, of musical 
usage that would protest against payment for the performance of 
music, except the jukebox indust ry. ; 

Mr. Ce.uer. I notice you quote President Eisenhower in your state- 
ment to the effect that: 

In the advancement of the various activities which will make our civiliza- 
tion endure and flourish, the Federal Government should do more to give 
official recognition to the importance of the arts and other cultural activities. 

Do you feel that the passage of the bill now before us or some 
similar bill will in a way carry out measurably that great, fine state- 
ment of the President ? 

Mr. Scuwarrz. Yes, Ido, Mr. Chairman. 

Mr. Ceuuer. I would ask you this. How long in general can a 
composer like yourself keep producing songs that have proper rs 
ceptivity in the public? Youcannot go throughout your life, can you! 

Mr. Scuwartz. Usually not, historically. 
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Mr. Cetier. How long a time—what period of time do you give 
a composer, where he reaches the zenith of his powers and how long 
can those powers be sustained generally ? 

Mr. Scuwartz. If you will look at the record of the great popular 
writers, of the greatest reputations, no one can say that those names 
that I am going to give you now will not produce more work, but 
the actual fact is that Iriving Berlin who, I suppose, will be acknowl- 
edged by everyone as the leading American songwriter of all time, 
has not written or published any music in at least 4or 5 years. He 
is 71 today. 

Mr. Cetier. He has written, but not any hits, is that it? 

Mr. Scuwartz. No. He has not, as far as I know, even published 
any music. But before those 3 or 4 years there was—I made a study 
for other purposes—of the records of many songwriters, I don’t 
mean recordings but their producing record, and I believe that during 
the years 1953 to 1956 or 1957 Berlin did publish 16 songs, none of 
which were hits. There are also such composers as Rudolph Friml, 
who has not written, who has not published, to my knowledge, any- 
thing in the last 4 or 5 years, perhaps longer. I am not absolutely 
certain. 

Mr. Cetter. What reason do you assign for that ? 

Mr. Scuwarrz. This is in response, Congressman, to your question 
as to the productivity, the life of composers’ productivity. But in 
addition to that there are other factors, which I don’t think are per- 
tinent to this particular hearing, that we all know of in our trade. 
Why certain music is not being accepted but I don’t think that is 
pertine nt to this particular inquiry. 

Mr. Cetier. You mean, for example, rock and roll and things like 
that, the changing character of music affects the composers and 
their success, does it not ? 

Mr. Scuwartz. Yes, indeed. I do mean that. 

Mr. Cetiter. A composer cannot keep composing all his mature 
life and keep composing successes ? 

Mr. Scuwarrz. That is right. 

Mr. Cetier. Because of the change ? 

Mr. Brooks. Mr. Schwartz, perhi ups the question is, if you can 
clarify it, How long does a given piece of music produce revenue; how 
long does that production last, the life of the production? I think 
that is what the chairman was also interested in. 

Mr. Cetier. No, that was not the point. 

Mr. Scuwarrz. He didn’t mean that. 

Mr. Cetier. I want to know how long the so-called genius of song- 
writers lasts, how long can he produce hits. 

Mr. Scuwarrz. On the record, there are many men, I only named 
one or two, who have passed the peak of their productive life in their 
sixties and perhaps seventies. I do not know a song hit written by a 
man in his seventies, that is written when he was in his seventies. 

Mr. Creiier. Therefore, unless 

Mr. Scuwarrz. And very few in the sixties. 

Mr. Cretier. I want to knit this together. In what way will the 
composers be affected favorably by coin-operated machines or juke- 
boxes and then what we just we re discussing ? 

Mr. Scuwartz. There is, of course, the most direct type of relation- 
ship and that is that if I speak for myself as an example, the songs 
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that I wrote in 1930 and 1931, such as “Something to Remember You 
By, and “Dancing in the Dark” and others, in spite of the fact that 
they were written as long ago as 1930 and 1931 and the years follow- 
ing, they get recorded occasionally by newer artists and newer com- 
panies. These recordings get played in the jukeboxes sometimes, 

Now, we are not paid by the jukebox for those performances, J] 
say we, 1 as the composer and Howard Dietz who wrote most of the 
songs with me as lyricist. We are not paid anything for the per. 
formance of those songs nor for any song that we might write this 
year. We are writing a Broadway show now. When those songs 
come out and get into the jukeboxes, if they do, we will not be com- 
pensated so there is the most direct relationship as you point out be- 
tween those two elements. 

Mr. Cetxier. You will be getting paid, you will get a half cent and 
Mr. Dietz will get a half cent F royalty for the phonograph ? 

Mr. Scuwarrz. Well, sometimes the publisher advises us to compro- 
mise on those amounts as you heard from the other witness. So that 
the 2 cents which is maximum, statutory maximum is frequently not 
paid and as to, if I could digress for a moment to an issue that was 

taken up before, on piracy and nonlicensing of recordings, one of my 

own songs “The Night and the Music” is the title song of an album 
issued by a company, I believe the company is known as T-o-p-s, Tops, 
and I am told by the publisher of that song that there were three other 
songs of ours in the album and none of those songs was licensed. This 
is a very large pirating company and I asked him what he was going 
to do about it. He started suit and may accept a very small com- 
promise because to accept a full payment he says might throw the 
company into an attempted bankruptcy in which case we would get 
nothing. 

I am not an expert on pirating of records but I do know from 
speaking with publishers and other writers that that is a very large 
area of damage to us but the basic damage is that we are not being 
paid for the use of our music in what is clearly a public per rformance 
for profit as defined by Justice Holmes and all of the people who 
followed his decision. 

I think this is a special privilege which positively should be erased. 

I only want to read in conclusion, because time is getting late, two 
small excerpts from the Senate report, that is, the Senate Committee 
Report 2414 which has been referred to before today. 

On page 10 at the bottom, first. Answering the question should the 
payment of the manufacturing royalty which is passed on to the 
operator exempt the jukebox operator from a separate royalty for 
public performance for profit, and the report says: 

The committee believes that as a regular matter to exempt this jukebox in- 
dustry from the same responsibility and liability to which other users are sub- 
ject is discriminatory, constitutes a special privilege and does not have a good 
or salutary effect. The committee believes that any person or organization 
using the compositions of another in respect to a public performance for profit 
should be required to pay his fair share for such use. 

One other excerpt. On page 10 above in answer to the question 
would the repeal of this exemption be seriously injurious to manu- 
facturers and operators of jwkeboxbe. 


The operators of jukeboxes have expressed the fear that additional costs to 
their operations in the way of royalties would seriously impair if not destroy 
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the business. The committee does not believe this to be a basically sound argu- 
ment in the light of all the testimony. 


I think that if this committee of the Senate made the study that it 
did, I know something about the number of witnesses who appeared 
and the painstaking care with which the evidence was prepared, I feel 
I, of course, agree with the conclusion that that committee has made 
and I hope sincerely that this committee will come to the same con- 
clusion. Thank you. 

Mr. Brooxs. Any questions, Mr. Libonati ? 

Mr. Linonati. No. 

Mr. Brooks. Any further questions, Mr. Chairman? 

Mr. Cetter. No. I wish Mr. Schwartz success in his new play. 

Mr. Scuwartrz. Thank you. 

Mr. Brooks. We appreciate your coming down, Mr. Schwartz. 

Mr. Scrrwarrz. Thank you. 

Mr. Brooks. Mr, Herman Finkelstein, general attorney for ASCAP, 
is our next witness. 

We are pleased to have you, sir. 


STATEMENT OF HERMAN FINKELSTEIN, GENERAL ATTORNEY, 
AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISH- 
ERS 


Mr. Finxevsrery. Mr. Chairman, my name is Herman Finkelstein. 
I reside in New York City. I have been associated with the American 
Society of Composers, Authors, and Publishers in one capacity or an- 
other for the last 30 years, and I have been its general attorney for the 
last 10 years. 

I have a statement here that I would like to have filed which an- 
alyzes what I believe are the issues before you, largely in terms of the 
way they were analyzed by the Senate committee. 

I shall not try to read that statement or to analyze that part of it. 

(The statement referred to follows:) 


STATEMENT OF HERMAN FINKELSTEIN IN Support or H.R. 5921, 86TH CONGRESS 


My name is Herman Finkelstein. I reside in New York City and am general 
attorney for the American Society of Composers, Authors, and Publishers. I 
am admitted to practice in the courts of Connecticut and New York. I appear 
before this committee today to urge favorable consideration of H.R. 5921. 

Last year, after 3 days of hearings on an almost identical bill (S. 1870), the 
Senate Judiciary Committee recommended passage of that bill (S. Rept. 
2414, 85th Cong., 2d sess. 10 (1958)) but, unfortunately, the Senate adjourned 
before it had an opportunity to take further action on it. 

The issues before this committee have perhaps been best stated by the Senate 
committee in connection with S. 1870 and in connection with an earlier bill 
8. 590. This memorandum will endeavor to summarize the findings of the 
Senate committee after a full hearing of all parties and an exhaustive study 
of the issues. But first a word as to the public interest involved because the 
jukebox manufacturers have raised that issue, and because that is the primary 
objective of all legislation. 

The jukebox manufactures have argued that the public interest would not be 
served by H.R. 5921 because “the proposed legislation is at odds with the his- 
torical philosophy underlying the copyright law.” 

Actually, the Constitution provides that the rights given to authors must be 
exclusive; one of these rights—as to musical works—is the right of “public 
performance for profit.” The necessity of protecting performing rights was 
first recognized by Congress in 1856 as a means of encouraging authors of 
dramatic works. It was extended to musical works in 1897, and to non- 
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dramatic literary works in 1952. The wisdom of that policy is apparent from 
the great development of the drama and music in our country since those ep. 
actments. If there were no performing rights, authors would not be paid for 
the use of their works in radio and television; and if they were not paid, these 
gifted men and women would have to find other gainful employment. The 
Nation would be the loser. 

If it is appropriate for other users to pay for public performances for profit 
(whether the performance is by living musicians or by reproducing recorded 
performances), it is equaly appropriate that jukebox operators should pay 
when they make such uses. 

It is submitted that this conforms to our national policy as laid down 
in the Constitution and in the laws of 1856, 1897, and 1952. 

One of the members of your committee asked if the 1909 provision relating 
to coin-operated machines had been designed to meet a particular situation. 
The answer is “Yes.” It was designed, said the 1909 report of the Currier 
Committee (H. Rept. 2222, 60th Cong., 2d sess.), to cover coin machines in “the 
so-called penny parlor”; “a representative of one of the largest musical publish- 
ing houses in the country stated that the publisher finds the so-called penny 
parlor of first assistance as an advertising medium.” 

The copyright committee of the Association of the Bar of the city of New 
York has submitted a statement to this committee in which it describes the 
exemption as 

“* * * a heritage of the gaslight era of pre-1909, when such instrumentalities 
as were capable of performing music were the comparatively primitive grama- 
phone record and player piano roll, utilized in machines capable of mechani- 
cally reproducing their recorded audible renditions. The penny arcades of that 
day ordinarily housed those machines, which when activated by deposit of a 
coin, permitted hearing of a disk recording by an earphone, or the tinpanny 
thump of a player piano. Contrast the high fidelity recordings of today by our 
greatest performers, bands and orchestras, on disk, wire and tape, and the 
modern machines which reproduce them electronically in audible renditions vir- 
tually indistinguishable to the ear from live performances. Millions of such 
acoustic recordings are performed yearly in the coin-operated jukeboxes located 
in tens of thousands of commercial establishments using them to cater to the 
entertainment of the public for profit purposes. 

“We have been unable to view with understanding and favor the continued 
application of this exemption to situations, which but for the use of the coin 
payment to activate the rendition of the copyrighted music, would clearly be 
deemed performances given publicly for profit, and thus subject to licensing 
under the copyright of the music within the meaning of section 1(e).” 

Turning now to the issues as framed by the Senate committee: 

1. Whether the jukebox exemption should or should not be repealed. 

(a) Would the repeal of this exemption be seriously injurious to manufac 
turers and operators of jukeboxes? (S. Rept. 2414, p. 10.) 

The Senate committee report on 8S. 1870 concluded that this question must 
be answered in the negative. In reaching this conclusion, it took note of the 
ability of the industry to absorb the new models of jukeboxes produced by 
the manufacturers approximately every 2 years with the cost of these machines 
increasing continuously and ranging as high as $1,300 each. 

(b) Should the payment of the manufacturing royalty which is passed on to 
the operator exempt the jukebox operator from a separate royalty for public 
performance for profit? (Rept. p. 10.) 

The Senate committee also answered this question in the negative, pointing 
out that “the theory of the copyright law has two features’’—first, that a statu- 
tory royalty should be paid by all who wish to manufacture recordings after the 
copyright owner has licensed anyone to record his work and, second, that the 
law requires all who perform publicly for profit, other than the jukebox indus- 
try, to pay a separate royalty for such performance. The exemption favoring 
the jukebox industry was described by the committee as “discriminatory” and 
as “a special privilege [which] does not have a good or salutary effect.” 

The Senate committee also reaffirmed its belief “that any person or organiza- 
tion using the compositions of another in respect to a public performance for 
profit should be required to pay his fair share for such use.” (Report, pp. 
10-11.) 

The third issue is: 

(c) Should the jukebox pay royalties for public performance for profit if it 
popularizes music and creates a broader market for records? (Report, p. 11.) 
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After full consideration, the committee concluded that the jukebox industry 
does not popularize untried music to the extent the operators claim, and that 
any popularization that results from jukebox performances is “a very minor 
gain to the composers and authors in the overall picture” and should not dis- 
charge the jukebox owner from payment of a fair fee to the songwriter for the 
use of his composition. 

A similar argument was made by radio broadcasters in the early days of 
proadcasting. However, it was rejected by Judge Lynch in M. Witmark & Sons 
y. L. Bamberger & Co., 291 Fed. 776, 779 (D.C. N.J. 1923), on the ground that 
“the copyright owners and the music publishers themselves are perhaps the best 
judges of the method of popularizing musical selections” that being “the priv- 
ilege of the owner.” 

The argument suggests that the jukebox industry is the songwriter’s patron, 
but it ignores the fact that the songwriter is not seeking patronage. He seeks 
only to have his property right respected by the one commercial user who has 
been privileged to use it without compensation. 

The subject was recently examined in Canada by a Royal Commission on 
Patents, Copyright, Trade Marks and Industrial Designs under the chairman- 
ship of Hon. J. L. Isley, chief justice of the supreme court of Nova Scotia. It 
concluded (report, 1957, p. 112) : 

“* * * If the performing right is regarded as a species of property, which it is, 
we see no reason based on what may be called copyright principles why opera- 
tors of jukeboxes should be permitted to encroach on that property when other 
music users are obliged to pay for that privilege * * *.” 

But the Ilsley committee was disturbed by the fact that most songs on 
Canadian jukeboxes are of American origin, and that such uses are not paid for 
in the country of origin. Said the commission (p. 112) : 

“It does seem anomalous that we should authorize agencies to comb the coun- 
try for fees from Canadian music users so that these fees can be sent to authors, 
composers, and publishers in another country whose legislature exempts the 
residents of that country from such fees * * *. It might be that Parliament 
would consider that Canada’s position vis-a-vis the United States should be 
that once that country allows its authors, composers, and publishers to levy on 
its own people, Canada will allow them to levy on ours and not before.” 

(d) Should the jukeboxes continue to be exempt from royalty payments for 
public performances for profit because part of the royalty money may be paid to 
some prosperous writers and publishers? (Report, p. 11.) 

The jukebox operators attempt to excuse their failure to pay for their use 
of music by attacking ASCAP’s distribution system. As the Senate committee 
pointed out, however, that is an internal matter covered by the ASCAP consent 
decree. 

If this committee wishes any information on that subject I shall be glad to 
furnish it, but it seems that the Senate committee correctly appraised the 
situation when it stated that in any event it “does not agree that this contention 
is a valid reason for not requiring the operators of jukeboxes to pay their fair 
share to the authors and composers of the music played on coin machines,” 
(P. 11.) 


* * *~ + * * . 


Having resolved the basic issue affirmatively, in favor of removal of the 
exemption, the Senate committee also resolved the subsidiary issue by suggesting 
a nonstatutory royalty schedule with fees to be paid by the operators. 

2. If the answer to No. 1 is in the affirmative— 

(a) What would be a reasonable royalty for the jukebox operator to pay? 
(Report, pp. 11-18.) 

In the past the jukebox operators have refused to discuss the question of a 
reasonable rate. In 1957, one of the opponents to removal of the exemption, 
the National Licensed Beverage Association, studied the question and adopted 
a resolution setting forth its conclusions. That association suggested that 
reasonable royalties would be $25, $20, and $15 per year for jukeboxes designed 
to play, respectively, 200 compositions; from 100 to 200 compositions; and from 
50 to 100 compositions. This rate schedule amounts to about 6.8 cents, 5.5 cents 
and 4.1 cents per day, respectively, for such jukeboxes. The Senate commit- 
tee stated its belief that this royalty scale was reasonable and referred in its 
report to my statement, made on behalf of the society, that ASCAP was willing 
to accept its reasonable share of aggregate royalties within the range suggested 
by the National Licensed Beverage Association. (P.12.) 
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The jukebox operators can have no legitimate fear that ASCAP will seek anq 
compel payment of unreasonable license fees. As noted above, under the ASOGAp 
consent decree, any user who believes that rates quoted by the society are up. 
reasonable has the right to apply to the Federal court to have a reasonable fee 
determined. The burden of proving the reasonableness of the rates sought ig 
placed on ASCAP in all such proceedings. 

Arthur Fisher, Register of Copyrights, addressed himself to this argument 
in a letter sent last year to Senator O’Mahoney in connection with the hearings 
on 8S. 1870, in which he pointed out that (1) neither ASCAP nor BMI have been 
known to charge such high fees as would drive their customers out of busgi- 
ness; (2) users have protection against demands for unreasonable fees in the 
ASCAP consent decree provision for court determination of rates; (3) all other 
groups of commercial users of music have negotiated royalty agreements with 
ASCAP and BMI which they have apparently found reasonable; (4) foreign 
juke box operators have negotiated agreements with foreign counterparts of 
ASCAP, which they have apparently found reasonable; and (5) no objection 
has been raised to the fairness of the formula proposed by the National Licsensed 
Beverage Association which ASCAP indicated would be acceptable and which 
seems to be in accord with rates for other kinds of performances, arrived at by 
private negotiation. Hearings before a subcommittee of the Senate Committee 
on the Judiciary on 8S. 1870, 85th Cong., 2d sess., 263 (1958).) 

ASCAP has indicated its willingness to go along with a proposal made by a 
substantial organization of users. The Senate committee reporting favorably 
on 8. 1870 deemed that proposal reasonable (pp. 12-13). The jukebox operators 
refuse to discuss any rate. There must be some rate schedule that would be 
fair toall. ASCAP has repeatedly indicated its readiness to confer with the juke- 
box industry with a view to working this out. 

The next branch of the subsidiary issue is 

(bd) Should the statute fix a specific royalty formula, and what would the 
latter be? 

The Senate committee affirmed its “belief in the American system of bargaining 
as a means of resolving the problems that appear in the general business world, 
and that this should be done in the case of the jukebox industry” (p.13). Itis 
hoped that this view will be shared by your committee. 

The last issue is: 

(c) If the present exemption is repealed should there not be a provision in 
the bill exempting the owner or lessee of the place in which jukeboxes are 
operated without admission charge when such owner or lessee has no control over 
the selection and placing of records in the machines? (Pp. 13-15.) 

It is submitted that the copyright owner should receive his fee from someone 
when his work is performed in jukeboxes. It is fair to place that responsibility 
on the person who owns or has primary control over the jukebox. 

H.R. 5921 seeks to provide safeguards for the owner or the lessee of the place 
in which a jukebox is located where that person does not own or control the juke- 
box, by placing the responsibility on the operator. 

The issues have been so clearly stated and analyzed in the Senate committee’s 
report that I hesitate to extend this memorandum by my own observations at 
this time. I should like, however, to have an opportunity to try to answer orally 
or in writing any questions that members of this committee may deem appro- 
priate. 

Respectfully submitted. 

HERMAN FINKELSTEIN. 

Mr. Fryxetstern. I should like to say something about the his- 
tory of performing rights, because I gather that from what Mr. 
Schulman said—that in the field of international copyright it took 
from 1827 to 1954 to really get there—that we might be worried about 
how long it might take to get the jukebox exemption altered. 

I just want to tell the committee the time was a little bit shorter 
than that. It was in 1834 that Henry Clay recommended international 

copyright, reporting before a Senate committee, and it actually was en- 
acted in 1891, so that if you take the period from 1909 to 1959, the 
time ought to be ripe as legislation goes for the removal of the juke- 
box exemption. 
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Now, a copyright is intended to compensate the author for what 
he produces as an encouragement for hun to produce more. Phat 1s 
our national policy. That is written right into the Constitution. The 
copyrights are intended to serve the public interest, It is in that 
manner that the public interest is served. 

Of course, initially the only way that an author’s work was repro- 
duced was by the printed word; then, as you had new methods of pro- 
jecting your work, the copyright law has been amended to keep pace 
wth those new methods. 

For example, the dramatic right first came in in 1856 and perform- 
ing right for music first came in, not in 1909, but in 1897. The per- 
forming right or the right of rendition for literary works that were 
not dramatic did not come into being until 1952. It took that long 
for Congress to correct an omission in the act of 1909 as to the per- 
formance of nondramatic literary works. 

What I would like to do here primarily is to try to answer any 
questions that the committee might have, either with respect to 
ASCAP or with respect to the issues as they have been presented or 
the questions that might be in the committee’s mind. 

If it would serve the purpose of this committee I should like to 
tell something about the kind of organization ASCAP is, what it 
does, how it collects its money and how it distributes that money, 

First, what kind of an organization is it ? 

It is unincorporated. It is a membership association. It consists 
of the people who write and publish music. The right that it exer- 
cises is only the right of nondramatic public performance. The rea- 
son why it operates in that field is that in the field of nondramatic 
performance the amount that is paid for a single performance is 
very small and the number of performances of single works that 
might occur simultaneously throughout the country is so great that no 
writer or publisher no matter how wealthy he is could possibly police 
those rights; and no user would be wealthy enough to negotiate with 
each user of these rights for the right to perform them. 

It was necessary to have some kind of organization that would 
license these works, as a clearinghouse, and it is that function that 
ASCAP performs. 

Everything that it collects after the 17 percent cost. of operation 
that we mentioned here is distributed, 50 percent to the publishers 
and 50 percent to the writers. This is not a matter of the publishers 
safeguarding their 50 percent ; quite the contrary—— 

Mr. Critter. May I be indulged for one minute. I have another 
meeting. I would like to get one question asked of Mr. Finkelstein 
that bothers me a little bit, if I may. 

Do jukeboxes popularize songs or is it the other way around that 
the jukebox operators only or usually put into their machines songs 
that have already been made popular ¢ 

Mr. Finketstern. We made an analysis of that and we found, if 
you look at the popularity charts that are published in Billboard and 
in the Cash Box, you will find that works almost invariably—there 
can be exceptions to this rule—almost invariably the works appear 
on the disk-jockey popularity polls weeks before they appear in juke- 
boxes or on the jukebox popularity polls. 

Mr. Richard Ahlert appeared before you. He was a small pub- 
lisher. He did not bother reading his statement, but he is a publisher. 
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This is his first hit. He is a publisher of a song that is popular now 
in jukeboxes entitled “Good-Bye, Jimmy, Good-Bye.” 

n page 2 of his statement you will find a report of the popularity 
charts of that song, and it shows that it was on the other opularity 
charts for 5 weeks before it appeared for the first time on the jukebox 
popularity chart. That is typical of what you will find in this field, 

f I may go on with just discussing the ASCAP organization, I 
mentioned that the amounts received were distributed 50 percent to 
the publishers and 50 percent to the writers. The board of directors 
consists of 12 members elected by the writers and 12 members elected 
by the publishers. Under the scheme of the society no publisher can 
have more than a 50-percent interest in the writer’s work. The writer 
can become a partner of his publisher and get part of the publisher's 
money but there is no way that the publisher can get any part of the 
writer’s 50 percent, so that the scheme of this is that anyone subscrib- 
ing to membership in the society must subscribe to the proposition 
that a publisher cannot be the owner of more than 50 percent of the 
right to receive royalties from performing rights. 

Mr. Linpsay. May I ask a question at that point? 

Mr. Brooks. Mr. Lindsay ? 

Mr. Linpsay. Is that true in the other two organizations? 

Mr. Finxetstern. I really do not know. I believe not. You can 
ask. 

Mr. Linpsay. Is this 50 percent 

Mr. Finxetstern. This is unique with ASCAP. This is a member- 
ship association. 

By the way, that is the provision of most foreign performing right 
societies. They are self-operated by the writers and publishers 
throughout the world. That is one of the basic tenets. 

I mentioned that not for the purpose of distinguishing ASCAP 
from others but merely rather to describe how the organization 
operates. 

Mr. Collins testified to the licensing policies of the society. I 
wanted to add to that only one thing, that ASCAP operates under 
a consent decree—I guess most large organizations do today—any 
organization which has the broad scope of membership that ASCAP 
has and the great number of copyrights that it must administer for 
its members would naturally come under the supervision of the De- 
partment of Justice. 

I think the consent decree is one of the very few decrees in the 
United States which provides that in the event that a user and the 
society cannot agree upon rates the user has the right to go to the 
court and have the rate determined by the court. 

ASCAP subscribes to that doctrine. 

Mr. Linpsay. That is good for 5 years, I take it ? 

Mr. Finxetstern. I am glad, Congressman Lindsay, you brought 
that up. It is unlimited. This is an open-end decree. There is no 
limitation. 

I think counsel for the committee mentioned something about 5 
years. The 5-year provision is this: That ASCAP may not grant a 
contract for a longer period than 5 years. That is in the decree. It 
is barred from making a contract, for a longer period, so that the 
members may be free. ‘They may resign if they wish, you see, without 
being bound by long-term contracts that the society has made. 
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So that the society is prevented from making a longer contract 
than for 5-year periods. That decree goes on inslofinitely. There is 
no limitation whatsoever. 

There is another thing about the decree I would like to mention. It 
is common knowledge we are negotiating with the Department of 
Justice a modification of that decree. cannot mention anything 
about those negotiations, naturally, because when we arrive at an 
agreement which we hope to do with the Department of Justice, the 
announcement will come from the Department or from the Depart- 
ment and us jointly, but in these matters it usually comes from the 
Department, and you cannot negotiate one of these decrees or nego- 
tiate anything else for that matter and one side give a story of what 
is happening without the other side agreeing to it. That is about the 
best way in the world for upsetting any kind of negotiation. 

That has always been my policy. That decree will shortly be re- 
vised, I think. 

Mr. Linpsay. Mr. Chairman, does that mean if Mr. Montgomery 
representing the Hotel Association thought that the deal that was 
proposed was too hard on the Hotel Association, that he would be 
free to go to the district court and have that arbitrated ? 

Mr. Frixxerstein. Oh, surely. I do not think Mr. Montgomery’s 
principals would reach that conclusion. We have had a very happy 
relationship with the American Hotel Association. 

As Mr. Montgomery pointed out ASCAP and BMI do not charge 
for the receiving sets in these hotel rooms. We feel there might be a 
very good likelihood of our succeeding if we sued. We do not threaten 
tosue. We say that so far as we are concerned it reaches the point of 
de minimis up to this point and we do not charge for that kind of use 
ina hotel, 

Mr. Lisonatt. I wonder if that was just a courtesy because SESAC 
seems to contend that under the present law they come under the 
categorization of that law. Is it just because of your friendliness 
with the hotel people that you cater to this attitude or what ? 

Mr. Finxerstern. Congressman Libonati, I think we feel it is good 
policy. I think we feel we have this property right. 

Mr. Lisonatt. I am not talking about law now and policy. 

Mr. Finxetstern. I think as a matter of law—it is my own opin- 
ion—that as a matter of law that is a public performance for profit. 

Mr. Lisonatt. You feel that way. 

Mr. Finxexstretn. I feel that that is true, as a matter of law. 

Mr. Lizonatt. The power of this organization dictates it, you do 
not press your charges. Then you come here and ask us to pass 
another law to place another tax on another group. 

Mr. Finkevstern. Congressman Libonati, you see the hotel—— 

Mr. Linonatt. Justa moment, sir. Will you answer that? 

Mr. Finketstrern. I think what you are saying is this: Having a 
right with respect to the hotels. 

Mr. Linonati. Yes, and you don’t press it. 

Mr. Finkevsrein. We believe we have. 

Mr. Linonari. You do not press it 4 

Mr. Finkevsretn. Bear in mind that is a secondary use. We have 
licensed the broadcaster. Here is a secondary use in the hotel. We 
have to arrive at a value of that use. ‘Now, we have that, on the one 
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hand, and we have, on the other hand, coin-operated machines in 
which coins are being dropped and it is a direct, use. 

They choose the compositions that are going there and they get a 
direct return from the public. 

I venture my opinion, sir, that that is a far greater use of the copy- 
righted work and should impose a far greater responsibility. There 
you have an industry whether it takes $250 million a year or $500 
million a year 

Mr. Lisonatrt. Do you not agree that the contention of the law 
ought to be upheld and that it should affect everybody in accordance 
with its _prerogatives and the legal understanding that you have of 
the law is that you could press it and you elect not to press it? And 
who loses? These composers that you represent ¢ 

Mr. Finxetste1n. Well, sir, if we were to deal, let us say, with the 
jukebox people and they come along to us with a marginal operation 
and they say “Now, that kind of thing you ought not to charge for, 
you have the right, "but a point comes where the use really is not so 
great that you should make a charge.” The charge would be so small, 
for example, that the cost of collection 

Mr. Lisonati. How many hotels did he say were in his association? 

Mr. Finxetsrtern. I think—— 

Mr. Lizonatt. Hundreds of hotels in this association. It doesn’t 
amount to very much to these unfortunates that are now saying that 
they are now not being given their just return in accordance with 
the law now on the books? I do not see how you can defend your 
position. 

Mr. Finxerstern. Congressman, if I err in my judgment or if my 
rincipals err in their judgment that it is wise in dealing with, as Mr. 
Montgomery mentioned, these small hotels, he said there were 1,100 

of them, that SESAC licensed. 

Mr. Lisonatr. That is right, in his association. 

Mr. Frnxerstein. Well, I think he said they have 5,700 hotels, did 
he say, or whatever it was, a large number that I do not remember 
how many. 

3ut if it is an error of policy, not to press payment—— 

Mr. Livonatt. I think it is a dishonest position to take, and I am 
putting it mildly because you are not coming under the law which in 
its enforcement would bring money to these people who you represent 
and receive money for handling their business. 

Mr. Frxxetstern. Well, sir, if you were in my position, and I am 
sure you can place yourself there, and you are dealing with an indus- 
try, and we do deal with a nationwide industry, and you are faced 
with this question: Shall you have pleasant dealings with an associa- 
tion? And they come to you and they say, “We have some very small 
hotels in our group.” And the small businessman today is your first 
consideration. How does what you do affect the small man? The 
big man takes care of himself. 

Our customers are entitled to consideration, we think. We think 
that when we come here and report to this committee, and this could 
be an error of judgment on my part. It has been my feeling and 
I have advised the org ganization that we make a better impression 
coming here before you gentlemen saying that as to these smaller 
users—and I would say the same thing as to the smaller users such as 
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marginal jukeboxes—that we would be much better coming to you 

entlemen and saying in cases like that we in our good judgment have 
Felt we ought to play ball with the small users. In many cases you 
know its costs more when you get down to very small sums of money, 
it costs more to collect than the amount you get. 

In very small cases we have to spend that extra amount and get the 
money in order to protect the rights or in order to deal fairly with the 

erson who is just a little bit larger. But where you get a whole in- 
dustry that comes to you and says these people, they are small a 
they have a hard job getting along as it is, our rate would be what for 
a thing like that? Our minimum rate for the hotel is $60 at this time, 
for one instrumentalist or music 1 night a week. 

Mr. Lisonati. Why do you not use same analogy for the little 
fellow who uses 20 or 30 jukeboxes? He certainly represents the same 

yroup. Would you use the same analogy that you use for the small 
hotels for that person ? 

Mr. Frnxetster1n. In appearing before the Senate committee we 
said that we would take into consideration in our negotiations with 
the jukebox association, if this bill were passed, that very factor. 

Now you suggest 

Mr. Lizonatr. They represent 90 percent of all the jukebox owners 
up to 60 boxes, sir. 

Mr. FINKELSTEIN. I think, Congressman Libonati 

Mr. Liwonatt. Am I correct on that ! 

Mr. Brooks. I believe there was some testimony to that effect. 

Mr. Ligonatt. I do not think you should be partisan to any policy 
when you fail to exact what the law at the present time places their 
responsibility upon you and which you have assumed through your 
organization to protect those people who are paying you to represent 
them. 

Mr. Finkeustrern. Congressman Libonati, let us assume that I have 
made an error of judgment in that respect. ‘That would be no reason, 
sir—-—— 

Mr. Lisonatt. I do not think you had anything to do with it. I 
think, as an attorney with a concern that they took the position that 
it was too tough to do and you would lose maybe some other income. 
Therefore, you compromised on it. That is what I think. That is 
my own thought because of the facts unraveling here. These are in- 
dicative to my mind that the law that is now presently unenforced be- 
cause of your own attitudes; thus failing to bring moneys to these 
people who are now clamoring that others be cl: assified and you assuage 
this situation by saying it is up to us as a committee here, trying to 
write a law of remedial effect to cover the whole field as covered by 
the arguments advanced here; that we expect you at least to come in 
here with the feeling that you are presently honestly pressing enforce- 
ment of the law to the letter at the present time. 

We find that you are determined, in this aspect of enforcement, but 
select who you are going to enforce it against. You do not think this 
committee would take anything you would say with a grain of salt 
relative to your honesty of position in and now fostering another 
bill, how can we accept as the truth the statements made here by 
those who seem to present your position and you aver that you are 
not personally interested in this bill, that you are not personally 
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interested in this bill from the standpoint of being the promoters of 
it or being behind it as an organization, but are just here for the 
yurpose of discussion to acquaint us with the problem on what should 
be one from an advisory point of view. We are certainly not going 
to accept those statements as true, sir. 

Mr. FiInKesTE1n. Well, sir, I did not intend to give that impression, 
I should not hope that that would be the reaction that you get. 

First, let me say that the American Society of Composers, Authors, 
and Publishers’ members have a direct interest because their works 
are being used, support it likewise by the bar associations. It is sup- 
ported by public interest groups like the General Federation of 
Women’s Clubs and National Federation of Music Clubs. 

I do not think, Congressman Libonati, that a bill should be styled 
as an ASCAP bill because the members of ASCAP support it and 
ASCAP is speaking for its members. 

Mr. Brooxs. Pardon me at this point. 

The chairman who made the comment is not here. Would you say 
that ASCAP is not supporting the bill? 

Mr. Finxetstern. It does very definitely. 

I think you will find my statement states very definitely that I 
appear in support of the bill. 

I am troubled, Congressman Libonati. I should like to be able 
to satisfy you that when, in good faith, we negotiate with the Ameri- 
can Hotel Association on that matter, whether or not it is an error 
of business judgment, and it would take a long time to, but I would 
love to discuss with you just how you work a thing like that out. 

I was a part—it was on my recommendation, sir. 

Mr. Lisonatt. The reason why I entered that field of discussion 
was it seemed up to the point I asked these questions of you SESAC 
seems to be in a position of an inferior position and expressing a point 
that did not have any legal status and I wanted to bring out to mem- 
bers of the committee and find out for myself if SESAC was really 
proceeding on honest legal ground. 

Mr. Frnxexstern. Oh. 

Mr. Lisonatr. The purpose of any one of us—and Mr. Lindsay 
probably would have gone into that line of questioning, because he 
seeks somewhat on the same trend that I do in ascertaining the honest 
purpose of this bill. We are new men here. 

Naturally I did not think that SESAC would try to bludgeon any- 
body into paying $25 if they are an honorable organization, and they 
would not do that unless they had the legal capacity to feel that they 
could sustain their position any more than I would suspect that you 
would do that. 

Necessarily, each one of you that came up here seems to want to get 
far away from SESAC in this position. I wanted to ascertain and 
know whether or not SESAC had been honest in its approach in en- 
deavoring to collect this money. I have no personal feeling against 
you. I have the suspicion you have been a little bit too elastic in giving 
the smaller hotels this courtesy, if I may put it that mildly. 

Mr. Finxetstern. I should like to discuss that with you someday. 
I wonder if I should take the time to do it now. It is just one of those 
things. If I may call upon you, Congressman Libonati, and explain 
that. 
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Mr. Lisonati. You may be asked by the chairman to remain here 
until tomorrow and maybe we can. 

Mr. Brooks. I hope we can conclude with as many of the witnesses 
as possible. 

Would you like to yield to your associate from SESAC ? 

Would you like to make a comment at this time? You may stay 
right where you are. 


STATEMENT OF JOHN KOSHEL, JR., ATTORNEY FOR SESAC, INC.— 
Resumed 


Mr. Kosuet. I would like to comment on the legal basis for SESAC 
to claim the right to negotiate a license with a hotel where there is a 
presentation of copyrighted music rendered through a non-coin-oper- 
ated radio or telelvision set located in either the public or guest room of 
the hotel. 

By all means there is a legal basis for this. The legal basis is the 
case of Gene Bucks which was brought by ASCAP back in 1931 against 
the Jewel LaSalle Co.—I do not have the citation. 

Mr. FInKELsTEIN. I believe it is 283 U.S. I do not have the citation 
myself. 

Mr. Kosnet. Which specifically held a rendition of copyrighted 
music composition over radio in a public room of a hotel constituted 
public performance for profit. 

Subsequently in 1937 in the case of SESAC against the Statler 
Hotel the U.S. District Court for the Southern District of New York 
held that the rendition of the copyrighted music composition over the 
radio in a guest room of a hotel constituted a public performance and 
performance for profit, and the Statler Hotel Corp. was required to 
pay $250 damages, which is the minimum statutory damage prescribed 

vy the copyright law. 

The $500 figure mentioned by Mr. Montgomery is—I do not know 
where he got that from. The damages prescribed by the copyright 
law is a minimum $250 and a maximum $5,000 in lieu of actual dam- 
ages and profits. 

The position of SESAC has been that we believe the law should be 
applied equally to all music users and that is why we feel that the 
exemption presently enjoyed by the jukebox owners is unfair and 
arbitrary and discriminates against all other music users. 

Mr. Brooks. Thank you. 

Would you continue, Mr. Finkelstein. 


STATEMENT OF HERMAN FINKELSTEIN, GENERAL ATTORNEY, 
AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISH- 
ERS—Resumed 


Mr. Finxexstetn. I believe that the Buck v. Jewel LaSalle decision 
is 283 U.S., if you want to look it up. 

I was talking about the ASCAP consent decree in mentioning that 
anyone dissatisfied with rates, and that would include the American 
Hotel Association, if they were dissatisfied, can go to the Federal 
court and have those rates determined and that that decree is being 
revised but that provision will not be affected. That will remain in the 
decree. 
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About the ASCAP distribution system, I would like to mention 
something about that. I am talking about the distribution of the 
writer’s side because the statement was made here this morning that 
the writer gets only 10 percent or 20 percent on performances. 

So let me explain that system if I may: Now 50 percent of the 
money goes to the writers. The writers—their 12 members of the 
board of directors—devised this system of distribution. 

Under the consent decree and articles of association there is a pro- 
vision that distribution must be primarily on the basis of the per- 
formance of the member’s work and that is worked out in this way: 

Twenty percent of the money is distributed on the basis of the 
tabulation of performances of the member’s work and there are 200 
clerks that work on Internationa! Business machines tabulating these 
performances as they come into the society. ‘Twenty percent is dis- 
tributed on the basis of performance during the last year, and every 
member is treated alike for that purpose. That is, whether the work 
is written by Irving Berlin or written by the newest member of the 
society a performance of the work will get the same return. 

Sixty percent of the money is distributed on the basis of a perform- 
ance average over a 5-year period. There is a limitation on what 
the top members receive. Irving Berlin, for example, will have an 
average of performances over his 5-year period of about 700,000 
performance credits as they show up in this survey a year. In order 
to determine how much each member gets they put them in classes 
from 1 to 1,500 and Berlin is at the top with 1,500. He has 700,000 
credits. 

By the way, every point here is worth the same amount of money. 

So Berlin, at 1,500, will get 1,500 times as much as a member who 
has a rating of 1. 

Mr. Lanpsay. Mr. Chairman, what percentage of that is phonograph 
records, sir ¢ 

Mr. Fixxexstern. I beg your pardon ? 

Mr. Linpsey. What percentage of that is phonograph records? 

Mr. FrinKetstern. It is impossible to tell because there is no dis- 
tinction drawn between recorded performances and live performances. 

Below 1,000—for any member whose rating is below 1,000—every 
40 credits that he gets gives him a point. So ‘that a member who has 
39,000 credits, let us say, will be in class 975 but above that the members 
receive their returns on a diminishing basis per performance. So 
when you get up to Irving Berlin he has to have 10 times as many 
performances per point as a member down below 1,000. Sothat Irving 
Berlin’s 700,000 credits yield him only 1,500 points. He is at the 
ceiling. 

Now, I have taken care of 80 percent of the money—20 percent cur- 
rent performance, 60 percent on the 5-year average with this limitation 
up at the top. 

Where does that money go? It goes to the people down below a 
thousand, down below 1,000 points, 

You must remember that no writer starts with a catalog. This, 
Congressman Libonati, I may explain why we have this sympathy that 
we have for the small fellow. Every writer starts from scratch. You 
‘annot inherit a catalog as a writer or buy acatalog. You must create 
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it. Every writer who is successful was once unsuccessful, because 
everybody starts with a series of rejection slips. Everybody starts 
with rejection slips from the publishers. So when a writer reaches the 
top he remembers the time when he was a small writer trying to get 
Ried, and these writers are willing—they do it of their own free will. 
They just forgo the right. 

Mr. Brooks. Pardon me. 

We understand basically it is weighted in favor of those people who 
are beginning their careers as songwriters essentially. 

Mr. Fivxetsrer. It is weighted in favor of those who are less 
prolific than those who are more prolific. 

Mr. Brooks. Basically now in terms of money what does the average 
participant receive ¢ 

Mr. ts There are 5,000 members and you know how 
hard it is to arrive at averages. 

Mr. Brooks. Yes. There are several ways of doing it. 

Mr. Finxetsterx. You would have at the bottom members with 
very few performances, down in this class 1, let us say, getting about 
$15 a year, and Irving Berlin at the top getting $100,00 a year. You 
have all the graduations in between. 

Mr. Brooxs. What is the average per capita ? 

Mr. Finkersrern. | would say the average must run somewhere 
around $2,000 a year. 

Mr. Brooxs. Thank you. 

Mr. Finkersrern. It would depend on how you would arrive at 
averages. but I would think " the average songwriter as some- 
one drawing about $2,000 a yea That would be my analy sis of it. 

I have told you about 80 pelts of the writer distribution. The 
remaining 20 percent is distributed on the basis of the length of 
membership. As Mr. Schwartz was saying, he might have all his 
hits in the early years, and keeps on writing but cannot get anything 
published. He may not be keeping up with the times. Still he is 
awriter. That is the only profession he has. 

The 20 percent return is based upon the length of membership in 
relation to the performances of his works over the last 5 years. That 
roughly is the writer’s distribution system. 

Mr. Lisonart. Does the publisher give up any of his end? 

Mr. Fixxexsrer. The publishers get their 50 percent and have 
their own distribution system. 

Mr. Lizonati. They do not give anything up? 

Mr. Finxetstern. Not at all, no. 

They are businessmen. They have to earn it to get it. That is 
only on the writer’s side. 

Mr. Lisonatr. There is no humanitarian feeling there ? 

Mr. Finketstern. Well, sir 

Mr. Lisonatt. There is no humanitarian feeling? 

Mr. Finxeustern. They are American businessmen and they are 
no better nor worse than the rest of them, I would ss Ly. 

Mr. Liwonatt. I wanted to ask this, though: Who arranges these 
percentages? You see they said that a fourth goes to the lyricist, 
the fourth goes to the composer—— 

Mr. Fin KecsTein. Yes. 
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Mr. Lisonati. And a half goes to the publisher, is that right, 
What arranges that—you? 

Mr. Finxetstern. Oh, no, no. 

The writers sit down and collaborate. If they are two they divide 
in half; if they are three they divide up in thirds. They divide. 
They make those rules themselves. There might be one composer and 
two lyric writers or the three might say, “We will not distinguish as to 
whether we are lyric writers or composers.” 

Mr. Lisonati. Of course, you must take into consideration that 
these songs are already accepted when they are introduced by the 
persons who select them to have the song placed on these per- 
formances. 

Mr. Finke stern. Yes, sir. 

Mr. Linonati. Now, certainly, the publisher has nothing to do 
with that, has he 

Mr. Finxetstern. With 

Mr. Lisonatt. I mean after the song is accepted and the American 
people are glad to hear it, and there is a selectivity of the jukebox 
business, too, I understand, with keys. 

Mr. Finkestern. Yes. 

Mr. Linonatt. So he really does not play the same initial part on 
promotion as he did before the song became popular, does he ? 

Mr. Frnxeste1n. Not as much, I should say. 

Do you know that Irving Berlin himself—see, he has his own 
publishing house—do you know not so long ago he went on a song- 
plugging trip throughout the Nation to visit disk jockeys to get the 
great Irving Berlin songs played. They always want their songs per- 
formed and they always want to be paid and I think they have a right 
to be paid when they do get them performed. 

Mr. Lisonatt. Did you ever try to get the publishers to kind of let 
down a little bit on that half percent ? 

Mr. Finxetstern. That is a matter—you know the writers have a 
very strong organization represented by Mr. Schulman who appeared 
here. Iam sure that after hearing Mr. Schulman you can understand 
that nobody has to worry about the American writers. 

Mr. Lisonatt. I heard very comfortably here, and I have to com- 
pliment him on his equanimity of attitude. 

Mr. Finxetsrern. In that organization we have people like Mr. 
Schwartz who appeared just before I came here, and I should say that 
they give the publishers a pretty good run for their money and so far 
as I can see, as somebody who deals with both of them, I guess they 
are pretty well balanced. 

Mr. Lisonatt. If your organization is so kindly why is it that it 
enjoys a certain unpopularity among others, that you are fearful of 
having this bill labeled as it isan ASCAP bill. 

Mr. Frvxetsrern. I am not fearful of that Congressman Libonati, 
but you know there is so much in the name that you give something, 
and when you say this bill is in ASCAP bill I think that you lose sight 
of the fact that it is a bill recommended by the bar associations and 
that it is a bill that has genuine public ae and that it is a bill 
that is only opposed, only opposed by the people who would have to pay. 

I think that then rather than having the bill viewed in its true 
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light, as I see it, of course I am in a biased position, naturally, but as 
I see it, this is not an ASCAP bill. This is a bill that is sponsored 
generally, and I think it should be called—if you want to give it a 
Jabel—you should give it a label on the basis of who the opponents are 
rather than who support the bill. I mean that is just one of those 
things. Labels are so important to people and words are such poor 
things to express thoughts, that when you have certain words attached 
to certain things you just begin to say, “Well now, I better be careful, 
I better go easily, I better try to correct it if I can.” 

That is all I have in mind in saying, don’t label this as an ASCAP 
bill. 

Mr. Brooxs. I would like to give the other two witnesses an op- 
portunity to be heard today if you can conclude briefly and put your 
statement in, we would be delighted. 

Mr. Finxetsrern. I should be happy to do that. 

I have one thing. I can do it tomorrow. 

Congressman Willis asked what the foreign societies charge juke- 
boxes. My associate got that from the office and I am glad to give it to 
you. 

Mr. Brooks. Submit it to the clerk please. 

Mr. Finxetstern. I will submit it to the clerk. 

(The information referred to follows:) 





AMERICAN SOCIETY OF COMPOSERS, AUTHORS & PUBLISHERS, 
New York, N.Y., June 25, 1959. 
Hon. Evwin E. WILtIs, 
Chairman, Subcommittee No. 3 of the House Judiciary Committee, House Office 
Building, Washington, D.C. 
DEAR CONGRESSMAN WILLIS: The purpose of this letter is to furnish certain 
information requested by the committee, 


(A) Royalties paid in foreign countries for jukebox performances (T.* 184-5, 
310) 

The information is available for only a few countries at this time. We are 
seeking additional data. The table annexed covers Belgium, Brazil, Denmark, 
France, Holland, Italy, Spain, Sweden, and the United Kingdom. I respectfully 
request that this table also be inserted in the record following my testimony on 
June 11 (T. 310). 

It will be seen in every case the rates charged by foreign societies are sub- 
stantially higher than the rates suggested by the National Licensed Beverage 
Association (T. 381, 383-85) and acceptable to the society (T. 59-63). 

(B) Income received from the society by the average songwriter 

In my oral testimony, I estimated that the average writer received about $2,000 
per year (T. 305). The society's records show that in 1958 ASCAP distributed 
royalties to 4,614 writer members and that the average of those payments was 
$2,321.25 for that year. The vast majority, 4,060 (S88 percent), of these writers 
received less than $5,000. Only 244 writer members (5 percent) received 
between $5,000 and $10,000 and only 310 (7 percent) received more than $10,000. 

As to the other class of member, 1,109 music publishers received an average of 
$9,815.79 from the society for the year 1958. Of that number, 948 (85 percent) 
received less than $5,000; 95 (9 percent) received between $5,000 and $25,000, 
and 66 (6 percent) received $25,000 or more. 

It has been shown that these receipts are not net income. The publisher, in 
maintaining his publishing house and promoting his catalog, has many substan- 
tial expenses which consumes much of his gross income and sometimes even 
exceeds it. The writers too have substantial business expenses. 


1 Page references preceded by the letter ““T” are to the pages of the unrevised stenographic 
minutes of the hearings on June 10, 11, 12, 17, and 18, 1959. 
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We have submitted these figures to assist the committee in ascertaining what 
the average ASCAP member now receives for performances other than jukeboxes, 
Actually, what others pay for performing rights (for that is what ASCAp 
collects and distributes) should have no bearing on the question of whether 
public performances by jukeboxes should be exempt; its only relevance should be 
in determining how much the jukebox operators should pay in relation to others 
who perform by use of phonograph records as well as by live music. 

Throughout these hearings the jukebox industry has repeatedly opposed HR. 
5921 as an ASCAP bill under which ASCAP would collect performing royalties 
from the jukebox operators and allegedly pay only a small percentage of the 
receipts to the songwriters whose music is played in the jukeboxes and retain the 
rest for other favored members of ASCAP. The facts are quite the contrary, 
But in order to remove ASCAP as an issue here, I have said several times at 
previous hearings, and I now repeat, that ASCAP is perfectly willing to have the 
legislation provide that ASCAP must not be in the picture and that the jukebox 
operators shall pay performance royalties directly to the individuals whose music 
is played in jukeboxes. 


(C) Letter of Music Operators of America forwarding questionnaire for use by 
Price, Waterhouse 


Counsel for the committee asked Mr. Herz of Price, Waterhouse to produce 
the letters accompanying the questionnaire which formed the basis for Mr, 
Herz’s testimony (T. 478-479). We have obtained a copy of the letter sent by 
the Music Operators of America which indicates that those answering the 
questionnaire were to bear in mind that it was to be used by their association 
“to help us [jukebox operators] defeat the copyright legislation [H.R. 5921].” A 
photostatic copy is annexed. 

It is our feeling that data procured in this manner is necessarily unreliable, 
We do not believe, however, that the extent to which this data is reliable should 
have any bearing on the merits of H.R. 5921—that is, on the question of whether 
the exemption of coin-operated machines should remain on the statute books, 
Granted that economic data relating to the income of various branches of the 
jukebox industry and the receipts of creators of musical works from other per- 
formances would have a bearing on the reasonableness of rates for the jukebox 
industry, the appropriate time for such considerations would seem to be when 
the parties meet to discuss what rates would be reasonable for performances by 
jukeboxes. 

As we have already indicated, we are prepared to consider a rate schedule 
which will meet the varying circumstances among jukebox operators. It is 
impossible to arrive at such a schedule unilaterally. Appropriate gradations 
can be determined only when all the parties meet to discuss the problem with 
a view to working out a fair schedule of payment for performing rights. 

To repeat the statement made by Mr. Collins on behalf of the society’s mem- 
bers (T. 65) : 

“ASCAP is willing to have the negotiations begin here and now, under the 
supervision of the House Judiciary Committee or the Senate Judiciary Com- 
mittee or both acting together, or by the Attorney General or the Register of 
Copyrights, or any other Governmental body.” 

I respectfully request that this letter which is submitted in the place of oral 
testimony at the suggestion of Congressman Brooks, then presiding (T. 669, 
690), be inserted at an appropriate place in the record. 

Sincerely yours, 
HERMAN FINKELSTEIN. 


ir, 
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Schedule of performance rates charged for jukebowes in certain foreign countries 








an. | 
Country Society Annual rates per Comments 
jukebox 
| | | 
eh clases creme | meee ‘ si coated is chetetthhin deipcatnmeerahibeteesithinaiaimeanti linsitadheme 
Belgium. .-.-.--.-- SABAM..| $30 to $48 | The annual rate is $48 if an operator does not take a 
| | license voluntarily and from $30 to $35 depending 
| on the location of the establishment where a 
license is executed voluntarily. 
DOG... «2+ en -n0e UBC, $24 to $30... ..| Lower rate applies if no admission fee is charged. 
Denmark.. KODA $60 The location owner pays $24 and the jukebox oper- 
} ator $36 
France...... SACEM..| $65 to $75. ..| Average annual rates—rate depends on size of city 


and of establishment and price charged for 
aperitif 
Holland | BUMA. $9 to $135... Rates determined by location and size of estab- 
lishment where jukebox is located (e.g., an 
| operator pays $55 a year for a jukebox placed in an 
| establishment whose area is 90 square meters and 
is located in Amsterdam). 


een ‘ SIAE... 4 percent of the If a monthly license is executed, the minimum 
jukebox receipts | annual rate is $36; if a quarterly license is exe- 
with minimum cuted the minimum annual rate is $24; {f a semi- 
ranging from $15 annual license is executed, the minimum annual 
to $36 rate is $18; and if a yearly license is executed, the 


minimum annual rate is $15. Discounts of from 
5 to 20 percent are allowed to an operator who ob- 
tains annual licenses for more than 25 boxes. These 
rates are increased where charge per play is more 
than 30 lire (5 cents). 
Spain..... SGAE.. $30 to $90 
Sweden : STIM $20.40 to $198 


tate depends on receipts and size of establishment. 
Average rate is $48 a year 

United Kingdom...| PRS. $30 : This rate applied to jukeboxes which charge about 2 

cents to play a record. A discount of 30 percent 

on this rate is allowed where an operator volun- 

tarily applies for and executes a license before or 

immediately after the jukebox is installed. 


FroM THE Desk or Georce A. MILLER 
JUNE 25, 1959. 
Dear Fettows: Enclosed is a questionnaire to help us defeat the copyright 
legislation. 
It is imperative that you fill out this questionnaire and drop it in the mail 
immediately. Nostamps necessary—just seal and mail. 
Music Operators OF AMERICA, INC., 
Georce A. MILLER, President. 
Mr. Fryxexstern. Thank you very much. 
Mr. Brooks. We appreciate you coming down and were pleased to 
have you. 
We have now Mr. Frank Neuhauser, representing the American 
Bar Association. We are pleased to hear from you, sir. 


STATEMENT OF FRANK NEUHAUSER, AMERICAN BAR ASSOCIATION 


Mr. Nevunavuser. Mr. Chairman and members of the committee, I 
have been asked to appear at this hearing on behalf of the American 
Bar Association in my capacity as chairman of the committee on legis- 
lation of the section of patent trademark and copyright law of that 
association. 

I realize you have a large number of witnesses who have been heard 
and who are still to be heard on this legislation, and I am sure 
they will cover thoroughly all of the pros and cons with respect to 
this legislation. 
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I will limit my comment at this time merely to a brief indication of 
the American Bar Association’s position which is set forth in the 
following resolution : 

Resolved, That the Association approves the principle of eliminating from 


section 1(e) of the Copyright Act the exemption provided for coin-operated 
machines. 


It appears to us that there is no valid reason in principle why coin- 
operated machines known as jukeboxes should not be on a parity with 
other means of public performers on rendition of music. Repre- 
sentatives of this association have appeared on previous occasions with 
respect to jukebox exemption bills, and have consistently urged the 
elimination of this exemption. 

We have prepared and should like to file for inclusion in the record 
a written statement, and for the benefit of the committee we have at- 
tached as an appendix to this statement excerpts from testimony which 
was presented to the Senate Committee for the Judiciary, in connection 
with the most recent previous hearings on this type of legislation. 

Mr. Brooxs. Any questions, Mr. Libonati? 

Mr. Lisonartt. No. 

Mr. Brooks. Mr. Lindsay ? 

Mr. Linpsay. No. 

Mr. Brooks. We want to thank you for a very concise, forthright 
statement, sir. 

Mr. Nevunavser. Thank you, Mr. Chairman. 

(The statement follows :) 


STATEMENT ON BEHALF OF THE AMERICAN BAR ASSOCIATION WITH RESPECT TO 
H.R. 5921 


The position of the American Bar Association is set forth in the following 
resolution approved by the board of governors on May 18, 1953: 

“Resolved, That the association approves the principle of eliminating from 
section 1l(e) of the Copyright Act the exemption provided for coin-operated 
machines.” 

The position of the American Bar Association has remained unchanged since 
1953 and the association, therefore, recommends the elimination of the jukebox 
exemption as proposed in H.R. 5921. 

A statement prepared by Harry G. Henn, then chairman of the Committee 
on Copyright Law Revision of the Section of Patent, Trademark, and Copyright 
Law of the American Bar Association, with reference to 8S. 1870 (85th Cong.) 
was presented on behalf of the American Bar Association before the Senate 
Committee on the Judiciary at hearings held on April 23-25, 1958. Professor 
Henn’s statement appears at pages 49 to 51 of the printed record of those hear- 
ings. Since the statement is also applicable to H.R. 5921, pertinent portions of 
Professor Henn’s statement in support of S. 1870 have been excerpted in an 
appendix to the present statement for the benefit of the present House Com- 
mittee on the Judiciary. 

Respectfully submitted. 

FRANK L. NEUHAUSER, 
Chairman, Committee on Legislation, Section of Patent, Trademark, and 
Copyright Law, American Bar Association. 


APPENDIX 
DXCERPT FROM STATEMENT PREPARED BY HARRY G. HENN ON S. 1870 (S51rH Cone.) 


IN Support OF ELIMINATION OF EXEMPTION PROVIDED FOR COIN-OPERATED 
MACHINES 


One of the principal exclusive rights afforded composers of musical composi- 
tions by the Copyright Act is the right of public performance for profit. The 
only express exceptions are (1) performances of certain religious or secular 








as 


a col 





MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 149 


works given for charitable or educational purposes and not for profit (17 U.S.C. 
sec. 104), and (2) reproductions or renditions of musical compositions by or 
upon coin-operated machines unless a fee is charged for admission to the place 
where such reproduction or rendition occurs (17 U.S.C. see. 1(e)). The latter 
exemption—the jukebox exemption—is limited to coin-operated machines. Thus, 
any unlicensed rendition other than by a coin-operated machine of a copyrighted 
musical composition in a public commercial place, such as hotel, restaurant, bar, 
tavern, etc., would constitute an infringing public performance for profit (see 
Buck v. Kelly, 7 U.S.P.Q. 164 (D. Mass. 1930)). So, too, might the reproduc- 
. of a broadcast performance through the use of a radio receiving set (Buck 

. dJewell-LaSalle Realty Co., 282 U. S. 191, 51 Sup. Ct. 419 (1931); Herbert v. 
eg Co., 242 U.S. 591, 37 Sup. Ct. 232 (1917) ). 

The most-often expressed reason for the inclusion in the 1909 act of the coin- 
operated machine exemption was to permit the playing of perforated rolls and 
cylinders on coin-operated machines in public commercial places. The exemp- 
tion was understood to be satisfactory to the owners of musical compositions 
who felt that the playing of such compositions on coin-operated player pianos 
in the so-called penny parlors promoted the sale of sheet music. 

In the intervening half-century, the penny parlor has long since been replaced 
by the omnipresent nickel, dime, quarter, and half-dollar jukebox, a device un- 
heard of in 1909, and developed within the past 25 years. Among recent advances 
have been the multiplay phonograph (increasing the number of available selec- 
tions to more than 100), 45 r.p.m. records, and high-fidelity sound systems. By 
1955, there were 500,000 jukeboxes in operation in the United States with over 
200,000 potential locations yet unexploited; the price of jukeboxes had risen to 
more than $1,000; and jukebox manufacturers were taking in more than $40 
million annually. The current annual receipts of jukebox operators have been 
estimated to exceed $400 million. An industry of such magnitude is in no need 
of preferential treatment to the detriment of the publishers and composers of 
the close to 60,000 musical compositions copyrighted annually in the United 


States. 
Mr. Brooks. We have now, Mr. Burton Lane. 
Mr. Lane, you are very kind to wait. 


STATEMENT OF BURTON LANE, PRESIDENT, AMERICAN GUILD OF 
AUTHORS AND COMPOSERS 


Mr. Lane. Thank you; it is a privilege to be here. 

Mr. brooks. We are pleased to hear you, sir. You are the president, 
I believe, of Songwriters’ Protective Association ? 

Mr. Lane. That was the former name of the association. It is now 
called the American Guild of Authors and Composers. 

Mr. Brooks. If you would proceed with either a synopsis or your 
statement, at your own discretion—— 

Mr. Lane. Thank you. 

My nameis Burton Lane, and I am a composer of music. I am 
referred to as a production writer because | have written mainly for 
theatrical and motion picture scores. The music of the Broadway 
show, “Finian’s Rainbow,” was composed by me, and, at the present 
time, I am preparing a musical show based on Edna Ferber’s novel, 
“Giant.” 

Many songs from theatrical, motion picture, and television produc- 
tions are published and recorded and thereafter are referred to as 
popular songs. Members of the committee may have heard some of 
my songs, which include: “Everything I Have Is Yours,” “I Like 
New York in June, How About You,” “Old Devil Moon,” “How 
Are Things in Glocca Morra ” “When I’m Not Near the Girl I Love, 
I Love the Girl I’m Near 
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In addressing the committee today, I speak not only for myself but 
as president of the American Guild of Authors and C omposers, for- 
merly known as Songwriters Protective Association. AGAC is an 
organization of writers of songs which has been in existence for al- 
most 30 years. Its sole function is to improve the status of people 
engaged in writing and composing lyrics and music. Its membership 
comprising more than 3,000 American writers is spread throughout 
the country. Our guild is not engaged in business, it makes no profits, 
it does not exploit music, and is supported entirely by the dues of its 
members. Its doors are open to all writers of music and lyrics and 
the writing of songs is its only criterion for membership. 

Not being a lawyer or an historian, I shall not attempt to discuss 
either the doctrines of law or the origin of the jukebox exemption, 
‘or the various suggestions which have been nis to eliminate this 
special privilege. Rather, I should like to speak as a working song- 
writer whose livelihood depends upon his composition of songs and 
the royalties derived from their use in the entertainment world. The 
jukebox plays an important part in the entertainment world, and 
has superseded to a great extent the playing of music by living musi- 
cians in places of public entertainment. 

I am told that the public pays into the jukeboxes somewhere between 
half a billion and a billion dollars every year to listen to the music 
written and composed by the people of my craft, and that we do not 
receive a single penny for these performances, which are both public 
and for profit. The jukebox operators have claimed that we, the 
writers, receive a mechanical royalty every time a record is made. 
They say that since they purchase records in the tens of thousands, 
the writers have been well taken care of. 

The mechanical royalty which we receive for the recording of our 
songs is certainly not a substitute for performance fees. Not so long 
ago, music publishers printed and sold orchestrations of their songs 
to bands that didn’t make their own arrangements. The writers re- 
ceived a royalty every time an orc shestration was sold, but when that 
orchestra played our song in a public place for profit, the writers still 
received a performance fee. The mechanical royalty is limited by 
statute to 2 cents, and is the same whether the record is bought for 
home use, or for performance for profit on radio, by Muzak, or in 
a jukebox. 

Furthermore, there are very few songs recorded today where the 
maximum royalty of 2 cents is paid. Publishers, because of the pres- 
sures they face in trying to get a song recorded, have been forced to 
make special deals with the recording companies, taking as little as 
lcentasong. Out ofthis 1 cent, the publisher keeps 50 percent, which 
is one-half of 1 cent, and the composer of the music and the writer of 
the lyrics split the remaining 50 percent, leaving one-fourth of 1 cent 
for each. And to make matters even worse, manufacturers, in order 
to meet the keen competition in the recording business, give away rec- 
ords for nothing to jukebox operators, disk jockeys, and others who 
might help in the exploitation of their recordings. And what do 
the writers get out of this? Nothing. 

The astonishing part of the law is that although the jukebox op- 
erator is part of the entertainment industry, he is the only one who 
does not pay for the music he uses. The writers of the country do 
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not ask Congress to establish any new principle, but ask only that 
everyone be put on an equal level, and that the special privilege now 
enjoyed by the jukebox operator be eliminated. 

It is difficult for me to understand why jukebox operators should be 
privileged persons in the use of music; why they should be able to use 
songs for nothing when the public pays them half a billion dollars or 
more to listen to these songs. Every businessman must pay for the 
raw material which he uses in his business. The clothing manufac- 
turer must pay for his woolens the shoe manufacturer for the leather, 
and so on down the line. Why, then, should the songwriters alone be 
treated by the law as second-class citizens and be denied the right to 
collect when his songs are being used for profit / 

I suggest that the situation is completely ridiculous. If a phono- 
graph or other machine were used to play music in a public place such 
as a restaurant and is started by hand, or by any electrical or mechan- 
ical machine device othei than putting a coin in a slot, there is no 
exemption and the writer is entitled to performance fees. ‘The only 
factor which gives the jukebox operator the special privilege is that 
small part of a jukebox mechanism which starts the music by the 
insertion of a coin. 

This difference in starting the machine is hardly a logical basis on 
which to deprive the writer of his earnings from the performance of 
his music. 

I have learned that even before I was born Congress decided that it 
was good public policy for writers and composers to receive royalties 
when their songs were performed publicly for profit. And I am told 
that throughout the free and civilized world it is likewise believed to 
be good public policy to recognize that part of a writer’s property in 
his song consists of his right to receive royalties when his songs are 
played in public places. That doctrine is part of our concept of the 
private enterprise system in which a song is considered property. 
Consequently, it should be treated like any other property, and any 
person who uses a song in a commercial enterprise should compensate 
its owner for that use. 

A jukebox operator is engaged in business and charges his cus- 
tomers each time they listen to a song.. It is wholly illogical and 
totally unfair for the law to turn a writer’s property over to the 
jukebox operator by relieving him from the obligation of paying for 
the use of that song. 

The jukebox operators have claimed that they cannot afford to pay 
performance fees because their profit margin is so slim. This is, 
indeed, a ridiculous excuse for not paying for the use of someone else’s 
property. It is certainly not the responsibility of songwriters to 
guarantee the jukebox operators a profit. Furthermore, I can well 
understand my country, in time of need, in time of great emergency, 
asking its citizens to give up whatever they have, whether it be their 
property, or even their lives, in order to win the struggle for survival. 
But surely, the jukebox industry cannot claim that they hold that 
unique distinction. They, like everyone else, should be required to pay 
for the use of someone else’s property. 

On behalf of all writers of music, those who are established in their 
profession, those who are trying to get a foothold and those who will 
enter the profession in the future, we earnestly urge that the special 
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privilege now accorded to the jukebox operator be eliminated. We 
ask that he, like everyone else, be required to pay proper royalties for 
the use of music. Music is the commodity he sells, and it is the prod- 
uct out of which he makes his profit. 

What we ask is only that the laws of the land be amended so as to 
keep faith with the intent of that section of the Constitution which 
refers to a writer’s exclusive right in his writings. 

We look to you, the Congress, for it is to our mutual interest as citi- 
zens that this injustice be done away with, and that the jukebox oper- 
ator be required to pay for the raw materials in his business, which, 
in this case, are the songs which we, the songwriters of America, write, 

Mr. Brooks. It isa very fine statement. 

Mr. Lane. Thank you. 

Mr. Brooks. It may be that the other members have a question, sir. 

Mr. Lrsonatt. No, I do not. I compliment him on his statement. 
It was very interesting and to the point. 

Mr. Brooks. Mr. Lindsay ? 

Mr. Linpsay. A very good statement. 

Mr. Lane. Thank you. 

Mr. Brooks. I believe we have concluded with the witnesses who are 
to testify. However, I want to just introduce one other witness we 
have here before I go over to the House Chamber. We have a call 
on the wheat bill. 

Mrs. DeRose is here. I would like to introduce her, if she is still] 
here. 

Mrs. DeRose. My story is not any different from anybody else’s 

Mr. Brooks. I wanted them all to see you and say hello to you. We 
are mighty pleased to have your statement. You were considerate to 
come down. 

Mrs. DeRose. Thank you. 

Mr. Brooxs. We thought we would put your statement in today’s 
record because I did not know what your commitment was tomorrow. 
I want to be sure the committee had the benefit of your thoughts. 

Mrs. DeRose. That will be all right. 

Mr. Brooks. We will put that in the record and also at this point 
put in the statement of Mable Wayne in support of this bill. 

Mrs. DeRose. Thank you, sir. 

Mr. Brooks. You are quite welcome, ma’am. 

(The statements referred to follow :) 


STATEMENT OF MAy SINGHI Breen (De Rose) In Support or H.R. 5921 


My name is May Singhi Breen DeRose. Professionally, since 1923, I have 
been known as May Singhi Breen, the Ukulele Lady. I was born in New York 
City where I now reside. 

In 1953 I appeared before the Senate Subcommittee on Patents, Trademarks, 
and Copyrights in support of S. 1106 and 8S. 1444 which, like H.R. 5921, were 
to repeal the 1909 jukebox exemption. 

My late husband, Peter DeRose and I went on our own daily radio show as 
a team called the Sweethearts of the Air from 1923 to 1989. We sang together 
while he played the piano and I the ukulele. 

My main ambition at that time was to establish the ukulele as an accepted 
musical instrument. I wrote several books on how to play the ukulele and 
finally, in 1928, convinced many publishers of popular music that they could 
increase their sales if ukulele diagrams were printed on the sheet music. For 
awhile, sales of sheet music did increase because members of the public who could 
not read music but could follow the ukulele charts began buying the music. But 
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soon the constant playing of popular songs over the radio enabled the public to 
learn songs without buying sheet music and sales have fallen off drastically. 

In addition to my interest in the ukulele, I am also a songwriter and have 
peen a member of ASCAP since 1949. My one big hit song was “Forever and 
Ever,” for which I wrote the words and Franz Winkler, the music. My other 
songs were not commercially successful. After all, I had great competition 
since the really great songwriter in our home was my husband. His well-known 
works include “Deep Purple” (25 years old last month), ‘When Your Hair Has 
Turned To Silver” for which Charles Tobias wrote the lyrics, ““Wagon Wheels,” 
“Somebody Loves You” and countless others. 

My husband was very proud to be an American and this feeling inspired such 
compositions as “I Hear America Singing”, “Somewhere In Old Wyoming” and 
“Oregon Trail.” 

His composition “God of Battles” was written to accompany the poem of the 
same title by Gen. George S. Patton, Jr. The royalties from this composition 
were assigned to the Army Relief Fund. 

In 1939, just after Germany declared war on England, we discontinued our 
radio program and went into warwork. My husband traveled over the country 
entertaining troops. In 1942, he was commissioned by the U.S. Navy to write the 
“Song of the Seabees,”’ which became the theme of the motion picture “Fighting 
Seabees.”” He was very proud of his Award of Merit from the construction 
battalion of the U.S. Navy which he received in acknowledgment of his contribu- 
tion to wartime recruiting by the Navy for the Seabees. 

Because of my background in chemistry, I became an instructor in chemical 
warfare after attending the War Department School at Amherst College. As 
National Director of Air Raid Precaution of the American Women’s Voluntary 
Service, I trained the first instructors for the Office of Civilian Defense (OCD), 
as well as the first women instructors for the WAC’s. These activities took 
me away from my musical career for 314 years. 

Since my husband’s death in 1953, I have devoted all my time to keeping his 
catalog alive. Fortunately, he wrote many songs which have survived two 
World Wars and are now standards of American popular music. 

As president of the Breen and DeRose Music Corp., Breen DeRose Records, 
Inc., and the Purpletone record label, I have had more than ample opportunity 
to gain firsthand knowledge of the difficulties involved in publicizing musical 
compositions. 

I know that the jukebox is not considered by music publishers to be an im- 
portant publicizer of compositions. We direct our efforts to radio, television, 
motion pictures, and the Broadway stage. These commercial users of music do 
help to create the hits which jukebox operators then exploit. If publishers 
believed that jukeboxes help make a hit song, they would certainly spend more 
time and devote more effort in attempting to get their records placed in the boxes. 

Many of my husband's songs are frequently played in jukeboxes. Jukebox 
operators profit every time a customer drops a dime in the box and pulls the 
lever in order to hear, let us say, “‘Deep Purple.” My husband, on the other 
hand, did not receive anything for these countless performances. Since many 
of his hits are in the renewal term of copyright, and will all too soon go into 
the public domain, I believe that all who would profit from using his hits should 
pay a fair royalty to his estate. 

Neither he nor I would urge Congress to pass legislation seeking to repeal 
the jukebox exemption if we viewed it as special interest legislation or as giving 
songwriters a subsidy. Songwriters are asking only that they now receive, 
belatedly, what is due them under our free enterprise system—that is, compen- 
sation for use of their property by others for commercial purposes. 

As one who has been active in music as a performer, publisher, author, and 
composer, I strongly urge this committee to recommend passage of H.R. 5921. 
I thank you for giving me this opportunity to express my views. 





STATEMENT OF MABEL WAYNE IN Support oF H.R. 5921 


My name is Mabel Wayne. I am a composer and have been a member of 
ASCAP since 1928. I reside in New York City. 

Since I was a child, I have wanted to be a songwriter. At the age of 16, 
I left school and became a singer, dancer, and pianist and toured the country. 
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While I was not appearing on stage, I spent my time backstage at the piano 
writing music. One of my first songs, ““Don’t Wake Me Up, Let Me Dream,” wag 
a fair-sized hit. 

I think the many years I spent in southern California inspired some of my 
most successful songs—‘‘In a Little Spanish Town,” my first big hit; “Ramona, ” 
which I was commissioned to write for the picture of the same name; “lt Hay» 
pened in Monterey,” for which Billy Rose wrote the lyrics, written for Pay 
Whiteman’s picture “King of Jazz,” and “Chiquita.” 

My compositions have not all been in the Spanish vein, as I think is illus 
trated by such songs as “Little Man, You’ve Had A Busy Day,” “I Understand,” 
and “Why Don’t You Fall in Love With Me.” 

I have mentioned some of my compositions which may be familiar to membery 
of this committee. Like most songwriters, I could mention almost a hundred 
more which no one would recognize. 

I think I have been very fortunate. Several of my compositions have beep 
among top hits of their time and have remained standard popular music through 
the years. My compositions, “A Dreamer’s Holiday” and “On the Outgoing 
Tide” were jukebox favorites of 1949 and 1950. “Ramona,” “In A Little Spanish 
Town,” and “It Happened In Monterey” have been recorded through the years 
and played on jukeboxes as foxtrots, rhumbas, and the latest craze, cha-cha- cha’s, 
Of course, I have never received any revenue from the playing of my songs in the 
jukeboxes. 

When my compositions are played over the radio, on television, in restaurants, 
night clubs, or any other public place, the copyright law allows me to ask com- 
pensation. Only the jukebox operator is allowed to use my music without 
paying anything for it. I urge that this injustice be rectified. I thank you. 

Mr. Brooks. We will conclude the hearing today and we will start 
again in the morning at 10:30. 

You know any of you that are interested and can will be welcomed 
to attend tomorrow. We havea pretty full list of witnesses. 

I am hopeful we can start at 10:30 and conclude at noon tomorrow, 
if it is at all possible. 

We do want you to know that we will accept your full statements 
and hope that everybody will present every argument that they can 
think of concerning this legislation. ¢ ‘ertainly the committee is in- 
terested in seeing both sides of the question. Thank you. 

(Whereupon, at 4:58 p.m., Thursday, June 11, 1959, the committee 
adjourned, to reconvene at 10:30 a.m., Friday, June 12, 1959.) 


~_ 





ng 


AUTHORIZING ROYALTIES FOR MUSICAL COMPOSI- 
TIONS ON COIN-OPERATED MACHINES 


FRIDAY, JUNE 12, 1959 


House or REPRESENTATIVES, 
SuscommMirrTee No. 3 oF THE 
CoMMITTEE ON THE J UDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to adjournment, at 10:30 a.m. in 
room 346, Old House Office Building, Hon. Edwin E. Willis (chair- 
man of the sube ommittee) presiding. 

Present: Representatives Willis, Lindsay, Brooks, Tuck, and Li- 
bonati. 

Also present : Cyril F. Brickfield, counsel. 

Mr. Wis. The subcommittee will please come to order. 

Off the record. 

( Discussion off the record.) 

Mr. Brooks. The Chair will recognize Mr. Kaye, I believe, with the 
Broadcast Music, Inc.—Mr. Sydney M. Kaye. He has a prepared 
statement, 

Would you proceed to either summarize your statement orally and 
submit it in full or read it, whatever is your choice, Mr. Kaye. We 
will be pleased to hear you. 


STATEMENT OF SYDNEY M. KAYE, CHAIRMAN OF THE BOARD AND 
GENERAL COUNSEL, BROADCAST MUSIC, INC. 


Mr. Kaye. I shall be very pleased, Mr. Chairman, if I might have 
my statement incorporated in the record, so that I could endeavor to 
summarize the parts of it that I think are repetitious. 

My name, Mr. Chairman, is Sydney M. Kaye. I ama lawyer. I 
am chairman of the board and general counsel of Broadcast Music, 
Inc., I appear on its behalf in favor of the bill. 

BMI was formed in 1939 to create « ‘ompetition in the field of music 
licensing. It has done so. It has attracted new publishing enter- 

rises and young writers from every State of the Union. These pub- 
Sen, and writers entrust their performing rights to BMI and BMI 
pays them for performance when the works are used. 

‘or the most part, these independent enterprises are smal] business. 
For example, of the 30 publishers affiliated with BMI in Louisiana, of 
the 130 affiliated with BMI in Texas, of the over 200 affiliated with 
BMI in Illinois, the vast majority are small business indeed, and that 
might, also be said of the more numerous writers in those States and 
of the publishers and writers in all of the States. They need, there- 
fore, some revenue from every legitimate source of revenue that could 
be opened for them. 
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The patrons of jukeboxes have their choice of a great deal of music, 
hundreds of compositions, but BMI has been fortunate in that the most 
popular jukebox records, the ones that most coins have been deposited 
for, have been of music licensed by BMI. The writers and the pub. 
lishers we speak for, therefore, have a very important stake in the 
— of this bill. It is a stake quite apart from that of any other 

Cope 

would like to address myself first to a very simple principle. It 
is simply that the coin machine industry should pay some ‘thing for 
the music which constitutes the raw material on which its entire busi- 
ness is based. 

The jukebox renders a very useful social service in bringing musie 
to small establishments, but I see no reason why the jukebox, alone 
among the instrumentalities of public performance for profit, should 
be exempt from making payment. 

People deposit their coins to hear music. That music is the result 
of the talent and the energy and the enterprise and the investment of 
many citizens of the United States, and we think that some payment 
ought to be made on the immutable principle that the laborer is worthy 
of his hire. 

I hope that the arguments which have been made before you gentle- 
men have tended to convince you: first, that the 1909 exemption, based 
on the technology of the primitive earphone phonograph, no longer 
affords a reason for maintaining this exemption. 

I am old enough to have been a patron of the penny parlor which 
was mentioned in the report that accompanied the act of 1909. I put 
the earphones in my ears as a small boy, and those were indeed per- 
formances for profit, but they may not have been public performances, 

I hope that you have also been persuaded that, to the extent that the 
jukebox popularizes music, the same could be said of all instrumental- 
ities for public performance. Reliance on that argument would be 
an attack on the right of the public performance itself, which now 
is the chief support of publishers and writers in their creative efforts 
under the sanction of the Constitution which says that they should be 
encouraged in those efforts. 

And I hope that you have been persuaded that the royalty which is 
paid by the manufacturers of phonograph records is not a substitute 
for public performance royalties. Indeed, our statute says that pay- 
ment of those royalties does not free the record from contribution when 
it is used for public performance for profit. 

Mr. Brooks. Pardon me. Mr. Libonati? 

Mr. Lizonartt. Yes. 

I appreciate your fundamental principles of approach as far as 
the obligation to pay something. Lappreciate that, and we have heard 
that reiterated time and again. You are an able and talented lawyer 
and you know we sit here not only on a question of principle of w hether 
or not the jukebox operators are in a position financially to shoulder 
another tax, which you say is in the performance and upon the record 
from which he derives a profit. 

Now, here we are, lawyers like yourself, sitting here, and not any- 
one who has come before us has made an analytic al st udy of the amount 
we ought to set up—even the bill itself has an open end, as you know— 
the relative factors that would contribute to that determination on our 
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part, the earnings net, the earnings gross in a typical case, and also the 
question of whether or not any tax would be confiscatory. 

Now, those are easy approaches and we have been very adamant and 
very patient to receive testimony through lawyers who represent these 
yarious organizations that represent the composer and the lyricists 
to bring to us tangible figures covering a certain necessary basic infor- 
mation upon which we can determine the formula, or the amount, or the 
limitations upon which we can say honestly—and, as the chairman said, 
this bill only has a number. You may probably feel that we who may 

uestion you are partisan. We are endeavoring to bring out certain 
facts today that will aid us in any determination we may see fair and 
fit to determine as a formula in the basic purpose of this law. 

There are 30 other men that sit with us on the final determination 
of this bill, all lawyers, and they will ask us what facts were elicited 
upon which you have based your report. 

Now, certainly we can’t reach out into the sky—one person comes 
here and says there are so many jukebox operators, they have so many 
machines, they make so much money, without a factual report cover- 
ing that. 

The fact that you say there are so many or you estimate so 
many are not, as far as we are concerned, fagtual data that we could put 
in evidence. 

Now, you appreciate the fact that this bill has two conceptions and 
two problems which we must answer. One is whether or not this 
public performance on these coin machines, et cetera, ought to be taxed 
a second time beyond a primary so-called tax which is placed on the 
record itself, being there in a business, and whether we should tax that 
business, and the only thing we can rely upon is the figures you give us 
showing that they are in comfortable circumstances, that they are 
deriving a profit and benefit from the use of these records and that 
you feel it 1s unfair that they should deprive the composer and the 
lyricist from enjoying a profit, too, for his or her work. 

Do you understand the problem as we face it ? 

Mr. Kaye. I follow it perfectly. I am grateful for your guidance, 
Mr. Congressman. 

Let me say this to you: We come here without the precise information 
that you want for obvious reasons. There are certain ranges of this 
information. We have heard the gross income of the jukebox industry 
estimated at figures which range from $350 million to $1 billion. We 
have heard the weekly return to the operator estimated variously at 
$4 to $7 or $8. 

I come here as a person who doesn’t have the right to license that 
field, who has not. negotiated with the coin machine people, although 
we have offered orally and {n writing to do so, and I don’t pretend 
to know precisely where the truth lies bet ween those limits. 

I want to say very respectfully to you, Mr. Congressman, that the 
Congress hasn’t felt it necessary, in creating rights vis-a-vis other 
industries, to try to protect them on the price. 

Let me give you a concrete example: 

In 1952, the Congress for the first time established a public per- 
forming right in nondramatic literary works. That. meant that a 
little radio station that read a poem or read a short story, for which, 
up to 1952, he didn’t have to pay, had to negotiate a price and pay it. 
That was left to the normal processes of bargaining. 
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Now, let me assure you that 1 sympathize with the conscientious 
effort of this committee in performing its duty to try to see that the 
esablishment of this right will not do harm to independent individual 
coin machine operaors. 

Mr. Lizonatt. May I interrupt you a moment ? 

Mr. Kaye. Yes, sir; please. 

Mr. Lisonatt. What do you think the jukebox people that are op- 
posing your legislation are going to testify to? Don’t you think they 
are going to put in facts and figures, their ‘initial investment, their cost 
of operation and maintenance, and you give us only the naked principle 
that you feel it is unfair that they do not pay for the services in the 
reuse of these plates for a public performance‘ 

Now, we are sitting in sort of a quasi-judicial capacity here and in 
view of that evidence that it might be confiscatory, that they are paying 
certain fees now, et cetera, where can we determine upon any evidence 
you presented, except the naked principles of equity, that they should 
participate with a profitmaking operator group and sharing in those 
profits because of the talents that they have developed to bring about 
the very backbone of the industry that is making this profit’ : 

Certainly you people are abandoning a very important position in 
that you do not present some factual data as to the ability of the 
ordinary, average, common operator to take a tax and pay it. 

Mr. Kaye. Mr. Congressman, we can’t go to these coin machine 
operators and say, “How much did you take in and what are your 
expenses and what was your net?” If this were a judicial 
proceeding 

Mr. Lirsonatt. There are methods to get that information. You 
don’t have to goto them. You people have staffs of investigators, and 
so forth. You can’t tell me that you can’t come in here with some 
semblance of testimony relative to those pel ‘rtinent facts. You don’t 
expect us to assume what you assume, do you? 

Mr. Kaye. Well, I think that within certain ranges you know what 
the juke box industry produces. 

Mr. Lisonatr. We don’t know a thing. We never saw this bill, 
as far as Lindsay and myself are concerned. 

Governor, I think you were in some of the hearings, weren’t you, 
last year ? 

Mr. Tuck. No, I was not. 

Mr. Lieonati. Equally. And Mr. Brooks, the chairman ? 

Mr. Brooks. I am innocent. 

Mr. Linonatt. There you are. You have four men sitting here now 
that have never heard any testimony on this bill. 

Lindsay and I came recently into Congress. These two men were 
here, but were not on the committee that ‘heard those hearings. 

Now, do you see how naive our position is if you ask us to assume 
things which we assume we know? We can’t guess-work this 
legislation. 

On the floor of the Congress, if this bill came to the Congress, they 
would ask us what is the percentage. They don’t want to know any- 
thing about giving the power to negotiating groups. They want posi- 
tive ‘legislation, positive legislation, with limitations, and you don’t 
give us that information. Your testimony included—and I beg to 
apologize to you if it is not so—we have not received a scintilla of 
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evidence based upon any survey that your organizations, the three 
of them, have personally made relative to the financial status and the 
return of this business. 

Mr. Kaye. Well, first, let me say to you that, as far as the things 
being done by the three of us, we are intense competitors and we are 
not going to cooperate except in one place, the office of the Attorney 
General of the United States. 

Mr. Lisonarvr. But you all have your hand in the same till, though, 
don’t you, on this principle? 

Mr. Karr. We would all like to be paid. 

Now, let me say this to you: Will you for the moment assume the 
concessions that have been made by the coin machine industry in 

revious hearings. On the basis of those concessions, there are at least 
$350 million of coins deposited annually by people in the United 
States to hear music on jukeboxes. 

Now, I come without predispositions. It has been the strength of 
BMI that we haven’t told people that we knew their business. We 
have negotiated successfully and with a minimum of friction with 
every industry in the United States. We have found bases of pay- 
ments that have been nondiscriminatory. We have found rates that 
have been compensatory to the creator and have not been onerous to 
the user. 

We want to approach the coin machine industry on that same basis. 

Now, all I have to say is this, that there is a conceded minimum of 
$350 million here, stated elsewhere to be anywhere up to a billion. 
I will take a compromise figure, or I will take the lowest figure, which- 
ever you think is the more realistic, sir. 

Mr. Lisonatr. What do you mean by what we think is realistic, 
sir? Wecan’t think at all unless you give us evidence, sir. 

Mr. Kaye. Then take their concessions, if you will, sir. 

Mr. Linonatt. How many boxes did you say are operating in the 
United States under your so-called estimates ? 

Mr. Kaye. Well, may I say first-——— 

Mr. Lisonatr. How many, sir. 

Mr. Kaye. The best figures that I have had placed before me would 
indicate that it is between 450,000 and 500,000 boxes, but I would 
like to make a disclaimer, if you will allow me. I don’t pretend that 
is on the basis of any survey we have made. That is on the statements 
of coin machine operators and the estimates of the trade magazines 
that cater to the coin machine industry. 

We have not made a survey. We have not statistically counted our 
chickens before there has been an incubation period. 

Mr. Linonatt. You haven’t counted at all, sir. That is what my 
quarrel is. You haven’t counted at all. You place your figure to fit 
the $5 million or $4 million at $25 a box. don’t you? It seems to come 
out asa formula that you have adopted. 

Mr. Kayr. Sir, I have not adopted that formula. 

Mr. Liasonatt. Well, you have stated that they ought to pay at 
least half of their earnings to you. 

Mr. Kayr. No, sir. 

Mr. Lisonati. They have said that from this floor, that they 
thought that the earnings were $8 million. 

Mr. Kayr. Sir, you hear me today for the first time. No one else 
has spoken for BMI 
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Mr. Limonatt. Of course, you people have been before various com- 
mittees before and you have all testified as to the same subject mat- 
ter of this bill. You certainly listen to one another and you do com- 
pare notes, don’t you ? 

Mr. Kaye. No, sir; we don’t compare notes. Let me say this about 
BMI. 

The figures that have been mentioned here as tolerable figures are 
not our figures. I want to adopt them only to this extent. 

Our just share in the proportion that we contribute to the earnin 
of the jukeboxes, of the amounts that have been stated to you would 
amply satisfy us, but that doesn’t mean that those are our demands, 

If, on investigation with the cooperation of the coin machine peo- 
ple, those amounts would prove to be onerous and would put people out 
of business, we are prepared to take our share of loss. 

Now, it seems to me that here you have an industry which con- 
cededly has so many units, which concededly produces hundreds of 
millions of dollars, which is growing, which is finding the money for 
every other use, for larger machines and for more machines on each 
route. That is according to their own figures. When you find that, it 
is not unjust tosay that they can pay something. 

In the case of BMI, I assure you that our past record justifies 
my asking you to believe that we are not avaricious. We would not 
make abnormal or destructive demands. I have a suggestion to make 
about this, Mr. Congressman. 

I think that the effort to place a statutory ceiling for the pro- 
tection of the coin machine industry is one that has not been attempt- 
ed for the other industries that use public performance rights. 

Now, I am sympathetic with the position of people who are called 
upon for the first time to pay something for ai, they have never 
paid before. I think they have legitimate trepidation and I think 
that the concern of the members of this committee on that problem is 
a legitimate and proper fear. 

But it seems to me that we will not get the correct figures here 
unless there is some incentive on the part of the coin machine people— 
and I myself would let them use their own accountants—to really 
furnish the basic figures, to make a survey on which we can agree and 
by which we can be governed. 

I suppose that we could do detective work, that we could send 

ple into bars and grills to count the people who were dropping the 
phe, that we could interrogate operators clandestinely, ahem or 
ask the proprietors of the bars and grills how much money they got 
for their share. That would be a very undignified procedure and a 
very expensive procedure. I wouldn’t be proud to come before you 
with information gathered that way. 

Mr. Lisonatr. Well, I am cartel sorry, sir, but I don’t think 
there are any indignities practiced in bringing before a committee fac- 
tual data in numerical sequence of how much you feel this will en- 
rich the average composer or lyricist, how much you think fair tax is 
necessary to do this, to give them a fair return, how much the dif- 
ference is or the pecunious amount that this will mean from the with- 
drawal of funds from the actual small operator who they say is 90 

percent of this business—rather, operates 90 percent of the boxes. 

Give us some basis of determining a figure. How do you expect 
us to determine a figure? To guess at it like you do? 
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Mr. Kaye. No, sir; I would suggest that you don’t try to determine 
a figure. Let me make it clear that whatever avenues—— 

Mr. Lizonati. You don’t want us to set a limitation ? 

Mr. Kaye. I would prefer not. I will tell you why. 

Mr. Lisonati. You want the sky the limit ¢ 

Mr. Kaye. Yes, sir. 

Mr. Lisonatr. Whatever you can get negotiating and bludgeoning 
ou will do it, right? 

Mr. Kaye. No, and I think you do not—— 

Mr. Lisonatr. You will not get that kind of a law from this 
committee, sir. 

Mr. Kare. Would you permit me to amplify my statement on that 
point ? 

In the first place, I don’t think you know our organization or you 
wouldn’t use the word “bludgeoning” in connection with us. I as- 
sure you that we have ope rated by persuasion, that we have been fair, 
that no one has criticized our approach. 

Now, let me tell you why I said what apparently shocked you, sir. 

It is as difficult to set ceilings for these payments as it is difficult to 
estimate net receipts. I am sure the coin-machine industry could not 
possibly tell you what the average income of a BMI writer was, how 
much he got for performing rights, how much he got from other 
rights and “how small his income was and how dependent he, as a small 
businessman was, on this source of revenue. 

But beyond that, sir, my suggestion is that this bill should be passed 
with a very long waiting period between the passage of the bill and 
its effective date. A year or, if the committee would think so, more. 
During that period there could be a real negotiation. 

It is very cand to bring to fruition negotiations which are based on 
the question, “If you had to pay us, how much would you pay us,” 
where there are all these operators involved. 

During that waiting period, facts could be ascertained, views could 
be exchanged, the same process of negotiation that has gone on be- 
tween the other industries and BMI could go on here. 

Now, one of the difficulties of putting a ceiling in a bill—and I want 
to reiterate that you will find BMI fully cooperative in any avenue 
you explore, whether as to a ceiling or anything else—one of the diffi- 
culties of putting in a ceiling here ‘that causes me to pause is that put- 
ting in such a ceiling would compel all of the writers to join one of 
the performing rights organizations. It would, in effect, be a kind 
of a closed shop; bee: ause, if a coin machine operator had a ceiling as 
to the maximum that he paid in 1 year ont he paid one-third of 
that to A and one-third to B and one-third to C, wads D came along 
and said, “Look, you are using my song, why don’t you pay me?”, t 
don’t think it would be a fair answer for him to say either, “I have 
reached my ceiling already,” or, in the alternative, to say, “Look, 
you should have joined one of those organizations.” Maybe the writer 
is an independent-minded fellow and T respect independence. 

So that I really think—I respect your desire to explore all of these 
avenues—that the best way to resolve this question is to have a very 
long waiting period between the passage and the effective date of 
the bill and if yeople are at odds during that period, arbitration pro- 
cedures could be worked out. I assure you normal economic factors 
will come into play, Mr. Libonati. 
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I do think I am not wrong in stressing the principles here. Here 
is an industry which, by its own concession, has a revenue of many 
hundreds of millions of dollars. The only raw material it uses jg 
music. That music is created, much of it, by people for whom we 
speak. I don’t think it is right ‘that the coin-machine operators, alone 
among American industry, should be allowed to utilize a raw material 
which is the product of the skill, the effort, and investment of their 
fellow citizens, and pay nothing ‘for it on the grounds that they are 
afraid that they may pay too much. That has not been the general 
approach in connection with performing rights or anything else. 

I regret that I can’t give you precise data, but I think on reflection 
you will see that to get those data as to the net earnings of individuals 
without access to their records or the right to question them is an ex- 
tremely difficult, if not impossible, thing to do. 

Mr. Brooxs. Mr. Kaye, does that conclude your statement ? 

Mr. Kaye. Yes, sir. 

Mr. Brooxs. You may submit your written statement. We ap- 


preciate having heard you. 


(The statement referred to is as follows :) 


STATEMENT OF SYDNEY M. KaYp 


My name is Sydney M. Kaye. I reside in New York City and am a member 
of the law firm of Rosenman, Goldmark, Colin & Kaye with offices at 575 Madi- 
son Avenue. I am chairman of the board and general counsel of Broadcast 
Music, Inc., usually called BMI, and I appear on its behalf as a propoent of 


BMI was formed by broadcasters in 1939 to create competition in the field 
of music licensing. The competition it has created is both vigorous and intense, 

BMI has attracted to itself new publishing enterprises and young writers from 
every State of the Union. These publishers and writers have entrusted their 
performing rights to BMI. BMI licenses these public performing rights to users 
of music and makes contractual payment to the independent publishers and 
authors of the works which are performed. 

Coin-operated machines are a sensitive index of public taste and the jukeboxes 
make large use of the music licensed by BMI. No one will deny that musical 
compositions licensed by BMI account for a substantial proportion of the coins 
garnered by the jukebox industry. Some of the publishers and writers whose 
performing rights are licensed by BMI find that their compositions are more 
greatly used in jukeboxes than by any other means of public performance for 
profit. The publishers and writers I speak for have, therefore, an important 
stake in the passage of this bill. 

I appear here in support of a very simple principle. It is that the coin- 

machine industry should pay something for the music which constitutes the 
raw material upon which its entire business is based. I respect the useful social 
function of the jukebox in bringing music to places of public gathering at which 
it would be impracticable to have more elaborate entertainment. At the same 
time I see no reason why the jukebox, alone among all of the instrumentalities 
which perform music publicly for profit, should be exempt from the making of 
payment to its creators. 

People do not deposit their dimes to see disks spin or lights go on. They de 
posit the coins to hear music. That music is the result of the talent, the energy, 
the enterprise, and the investment of many citizens of the United States. I 
hope that we will not be accused either of malice or of avarice if we say that 
payment should be made by the coin-machine industry for the performance of 
this music. We think that there is no answer to the immutable principle that 
the laborer is worthy of his hire. 

It seems to me that the arguments which the jukebox operators have opposed 
to the principle that they should pay for their raw material merely obfuscate 
the issue. The opponents of the repeal of the coin-machine exemption have 
made four arguments. 
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First, they say that, because the exemption of coin machines has been en- 
ghrined in the copyright statute since 1909, the law should not now be amended. I 
agree that there is always some burden upon the people who want to change an 
existing statute, but here the argument is one against wholesome change itself. 

When the Congress exempted the coin machine in 1909, the committee report 
made reference only to “the so-called penny parlor.” I am old enough to have 
been a patron of the “penny parlor.” These were arcades in which there were 
earphones attached to primitive phonographs containing cylindrical records. 
A person who deposited a penny in the slot and put the earphones on his ears 
could hear a scratchy rendition of a musical composition. While this was cer- 
tainly a performance for profit, there is some doubt as to whether it could prop- 
erly have been described as public. In any event, the reference made by Con- 
gress in its report indicates that the exemption was based on technology which 
is now outmoded, The vast technical improvements which have taken place in 
the last 50 years make that exemption an anachronism. 

Second, they say that the jukebox aids in popularizing music and that this 
assistance in popularizing songs should be regarded as a full substitute for the 
payment of compensation. I would suppose that whenever a composition con- 
tains the elements that make for public acceptance, performance will be help- 
ful. This, however, is equally true of all of the other industries which perform 
music publicly for profit. When a composition is performed on radio, or on 
television, or in a theater, or by a symphony orchestra, or in a ballroom or a 
hotel which employs musicians, payment is made- Thus, among the other in- 
justices which the coin-machine exemption perpetrates, it discriminates against 
all other users of music. 

The argument that any performance which might tend to increase popularity 
should be exempt from payment is an argument destructive of the entire right 
of the creator of music to be paid for public performance for profit. The fact 
is, however, that public performance for profit has been increasingly recognized 
in the laws of our country and other countries and it has ever-increasing eco 
nomic importance to the creators of music. 

Third, the coin-machine operators say that they are already contributing in- 
directly to authoral royalties because they buy phonograph records from manu- 
facturers who pay a recording royalty to copyright proprietors. The manu- 
facturer of the phonograph record pays this money for the right to make a 
recordation. He acquires no performing rights, and, obviously, no one can obtain 
through the record manufacturer a greater right than the manufacturer has. 
Even in 1909 the copyright law specifically provided that payment of recording 
royalties should not free the record from further contribution to the copyright 
“in case of public performance for profit.” 

Moreover, practically everyone who performs music publicly for profit either 
has to buy a phonograph record or purchase sheet music or, in the case of sym- 
phony orchestras, rent a score and parts. Again, to argue that anyone who 
gives a performance from a piece of physical material on which royalties were 
paid should be exempt from performing right payment is an argument against 
the entire right of public performance for profit. As I have pointed out, pay- 
ment for public performance for profit is the most important source of income 
for the average writer and publisher. 

Finally, and most important of all, the jukebox industry argues that it should 
not be required to pay anything because it fears that it may be asked to pay too 
much. I speak here for BMI, the supplier of the music which is responsible for 
a substantial part of the income of the jukeboxes. We are entitled to be judged 
by our past history. We have bargained successfully and with a minimum of 
friction with every industry that uses music. We have worked in harmonious 
cooperation with their representative trade associations. We license music to 
theaters, to the suppliers of recorded background music, to arenas, amusement 
parks, ballrooms, hotels, restaurants and every other type of establishment. We 
have not assumed in advance that we knew more about their business than they 
did. We have arrived at bases and rates of payment which are nondiscrimi- 
natory, which are compensatory to the creator without being onerous to the 
user, and which have worked satisfactorily in practical operation. 

If the law is changed so that we may legally seek payment from the operators 
of coin machines, we will approach them without preconceptions. We will be 
openminded and we will be fair. We recognize that it would be grossly viola- 
tive of our self-interest if we attempted to set rates which were unreasonable or 
oppressive. Indeed, we favor a waiting period of a year between the passage 
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and the effective date of the act so that coin-machine operators and their trade 
associations will be able to discuss matters with us without pressure and with 
full opportunity for the broadest exchange of views. 

The expressed fear of the jukebox operators that they might be asked to pay 
too much would impress me more if it were accompanied by an indication of wil}. 
ingness to pay anything at all. The public pays many hundreds of millions of 
dollars a year to hear music by means of coin machines. Surely there is some 
part of these hundreds of millions of dollars which could go to compensate the 
creators of the raw material. I sympathize with the trepidation of people who 
have had a free ride for 50 years and who now face the need of paying for musie 
which they have hitherto obtained without payment. I sympathize more, how- 
ever, with the people who have gone unpaid for 50 years. I point out that arriy- 
ing at scales of payment is a problem with which all other users of music have 
had to cope. The only thing that is unique about the jukebox industry is this 
exemption. When the Congress in 1952, for instance, for the first time estab- 
lished a right of public performance for profit in nondramatic literary works, it 
required people to bargain for that which they had previously received without 
payment. This was not allowed to interfere with the concept that people should 
pay for using other people’s property. 

And so I would like to conclude this statement with the simple thesis that I 
stated at the outset. The jukebox industry has a revenue of many hundreds 
of millions of dollars. The basic raw material that it uses is music. Much of 
that music is created by people for whom we speak. It is not logical, it is not 
moral, it is not fair that coin-machine operators, alone among American indus- 
try, should be allowed to utilize a raw material which is the product of the skill, 
effort and investment of their fellow citizens and pay nothing for it. We ask 
you most earnesly to remove this illogical and unprincipled exemption. 


Mr. Brooks. Do the members of the committee have any further 
questions? Governor ? 

Mr. Tuck. I have no questions. 

Mr. Brooks. Mr. Lindsay ? 

Mr. Linpsay. Just one quick question. 

I heard a great deal of conversation yesterday about the possibility 
of coming to terms with the submission of an amendment of some kind 
that would clear up this gap on the question of compensation and the 
chairman of this full committee, Mr. Celler, who supported the bill, 
has suggested that as a possibility. 

Now, I am interested in knowing what is going on in the cloak- 
rooms right now. Is anything happening ? 

Mr. Kaye. Well, as far as BMI is concerned, we went on written 
record last year, as we had many times in the past, that we were very 
desirous of sitting down with the responsible representatives of the 
coin-machine operators and discussing the problem with them. To 
that we have received no reply. Nothing is going on in the cloakrooms 
as far as we are concerned and I can see why that is so, sir. For an 
association to negotiate a price before its members are ee to pay 
anything is a hazardous thing for an association to do. I don’t want 
to seem to be critical of them. I just say that they haven’t responded 
to our approaches. 

Mr. Lanpsay. Thank you. 

Mr. Brooks. Thank you very much. 


STATEMENT OF HUBERT LONG, MUSIC PUBLISHER, NASHVILLE, 
TENN. 


Mr. Brooxs. Mr. Hubert Long is our next witness. 

Mr. Long, you have a prepared statement. If you think it would 
be more concise to summarize that, you might, although from previous 
experience it might be simpler if you read every line of it. We want 
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you to use your best judgment, but we have a minimum of time and 
about nine more witnesses, all of whom would like to be heard. 

Mr. Lona. I think it will be short enough. 

My name is Hubert Long. I am a resident of Nashville, Tenn. I 
am a music publisher and have published such songs as “Turn Her 
Down,” “Until I Met You,” and “You’re Still Mine.” I am also 
manager of a number of successful performing artists in the country 
music field including Faron Young and Ferlin Husky. These artists 
are also composers and authors. ‘The statement which I am about to 
make reflects my views as a publisher and as a representative of writers. 
I am also a member of the board of directors of the Country Music 
Association, the leading organization of writers and publishers in the 
field of country music which is so deeply rooted in the American 
musical tradition. I am authorized by the board of directors of the 
Country Music Association to speak also on its behalf. Incidentally, 
I license my music through BMI. 

There are a few occupations as hazardous as the profession of pub- 
lishing and writing music. Even the most experienced writer or pub- 
lisher can’t bat 300 in predicting what song will appeal to the public. 
The fact that a writer has a successful song one year is no guarantee 
that the next song or the next 15 songs which he writes will meet 
with commercial success. It is important for the writers and pub- 
lishers of music, therefore, that when their work does achieve success 
no major commercial use of it should go unpaid. 

This is particularly true today when compensation for performing 
rights forms the core of the income of both writers and publishers. 
In the field of popular music, sheet music sales are not today a major 
source of revenue. I suppose that the high availability of music on 
jukeboxes is at least one factor which has contributed to the declining 
sale of sheet music. This means that the publisher and writer today 
are dependent for their support upon performance royalties and record 
royalties. 

Although a 2-cent recording scale is specified by copyright law, as 
a practical matter publishers and writers who have not achieved 
substantial success and wide reputation normally take substantially 
less than 2 cents, and writers of country music, which is so greatly re- 
lied upon by many jukeboxes, often get as little as one-half cent per 
record. 

This means that performance royalties have achieved an importance 
in the life of the publisher and writer far in excess of their impor- 
tance in 1909 when the present copyright law was written. To a very 
large extent publishers and writers must look to performance royal- 
ties for their very sustenance. 

The writers and publishers in the country music field are bound 
to view with dismay the fact that they get no income from one of the 
very largest users of their music—the jukebox. It is only the jukebox 
industry which has had the use of my music and the music of people 
on whose behalf I speak for the last 50 years without paying a penny 
of compensation for the public performance of their works. 

The coin-machine industry keeps complaining about how poor it 
is. These people seem to find the money for anything else they need: 
big fancy machines, public relations campaigns and all the rest of 
it. Everybody gets paid but the publisher and the writer. I might 
add that Tama anatt bubiticonnar myself. 
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I notice also that the jukebox is bigger than ever before and ig 
widely distributed. I can assure you that many of the publishers 
and writers on whose behalf I am talking are a lot worse off than 
the coin-machine operators. 

But that I suppose is not the issue. No one asks radio stations 
whether they can afford to pay performing royalties, any more than 
they ask them whether they can afford to buy microphones. Nobody 
asks restaurants with live music whether they can afford to pay per- 
forming royalties any more than they ask them whether they can 
afford to buy knives and forks. The cost of paying for public per- 
formance of music for profit is one that other users simply regard 
as a normal cost of doing business. 

But the jukebox people are the only people who derive their in- 
come directly from the performance of music. They get paid so 
much a tune. Nobody else does. With most other users it is, at the 
best, an indirect source of revenue. It seems strange, therefore, that 
the jukebox people who derive their income directly from the per- 
formance of music should be the only class of users who claim they 
cannot afford to pay either the writer or the publisher for the public 
performance of his work. 

Mr. Brooks. Mr. Long, you are very kind to come down and make 
your statement. 

I wonder if any of the members have questions? 

Mr. Linpsay. You don’t have any way of knowing, do you, how 
many of your publications find their way in the cecal 

Mr. Lona. No, sir; I would say practically every one of them. 

Mr. Linpsay. Do you ever get records ¢ 

Mr. Lona. One that is recorded ? 

Mr. Linpsay. Do you ever get records ? 

Mr. Lone. How many are put on jukeboxes? 

Mr. Lanpsay. Yes. 

Mr. Lona. No, sir; we have no way of knowing that. Our license 
is with the record company and the record company manufactures and 
sells the different recordings. 

Mr. Lrypsay. All you know is how many are manufactured and 
sold. That is all? 

Mr. Lone. Yes,sir. How many are sold. 

Mr. Linpsay. Thank you. 

Mr. Brooxs. Thank you very much, sir. 


STATEMENT OF MISS CINDY WALKER, SONGWRITER, MEXIA, 
TEX. 


The next witness is Miss Cindy Walker. We are pleased to have 
your statement. 

Miss Wavker. Thank you. Mr. Chairman and honorable mem- 
bers of the committee, my name is Cindy Walker. I live in Mexia 
in the great State of Texas, a State that has produced some of the 
finest writers and artists in the music business. I could not possibly 
give the names of all of the great writers from Texas, but I mention 
as some of the artist writers whom you know: Gene Autry, Dale 
Evans, Bob Mills, Tex Ritter, Ernest Tubb, Jim Reeves and Johnny 
Horton, who is currently on top of the best-seller with “The Battle 
of New Orleans.” I would like also to mention the late J. P. Rich- 
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ardson, the author of such great songs as “Chantilly Lace,” whose 
memory his hometown of Beaumont, Tex., has recently honored by 
establishing the J. P. Richardson Memorial Youth Center. 

I would like to say it is a great honor and privilege to appear be- 
fore this committee and that I am grateful for the opportunity to 
do so. By way of introduction I am and have been for many years 
a country and western writer. I have written hundreds of songs, 
some of which have been used by nearly every top country and west- 
ern artist in the business. Some of my songs are “Dusty Skies,” 
“Miss Molly,” “Blue Canadian Rockies,” “Take Me in Your Arms 
and Hold Me,” “Thank You For Calling,” “You Don’t Know Me,” 
“Just a Little Lonesome,” “Anna Marie” and “The Night Watch.” 
My songs are on records, in motion pictures and TV. They are broad- 
cast, transcribed, wired, taped, and played in the jukeboxes. My per- 
forming rights are licensed through BMI. 

Music is my livelihood and, because it is my livelihood, I am deeply 
concerned about that part of the law which exempts the jukebox from 
the obligation to pay to which all other music users are subject, namely, 
the obligation to pay writers for performing their music publicly for 
profit. It is a paradox that the copyright law that protects my rights 
should give the jukebox industry this unfair advantage over me. 

The jukebox has one function and one only—the public perform- 
ance for profit of songs. It is not a record vending machine that 
sells records to its customers. Because it makes the customer drop 
in a coin for every performance, it obviously operates for profit and 
not for private pleasure. It is, therefore, unjust to writers that they 
should receive no compensation for the countless millions of perform- 
ances of their works in the jukeboxes. 

I must say that, if the jukebox industry is allowed to remain ex- 
empt at this time, I can understand why a restaurant would not want 
to hire a pianist to play music. The restaurant across the street with 
the jukebox would have music for its patrons that not only didn't 
cost it a dime but was a source of profit to the management. The 
restaurant that hired the pianist would have to pay the performer 
and, in addition, it would pay the composers. The fact that the juke- 
box does not pay anything to the writer is an unfair discrimination 
against restaurants, taverns and other places that would like to use 
live musicians and increase employment. 

Since writers live by royalties and since their royalties are their life- 
line as provided by the copyright law, of the United States, I plead 
that Congress lift this exemption and amend the law. This would 
be for the security and protection of the ones for whom the copy- 
right law was written. I thank you. 

Mr. Brooks. We want to thank you. 

We may have a question. 

Mr. Linpsay. I have none. 

Mr. Tuck. Mr. Chairman. 

Mr. Brooks. Yes, Governor. 

Mr. Tuck. I would like to say that circumstances over which I 
have no control make it impractical for me to remain here much 
longer. 

I notice that you have here on the list of witnesses a gentleman 
from my home state, Mr, Clanton and if you would like him to testify 
at this time, I would be glad to have him do so. 
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Mr. Brooxs. Well, thank you very much and I feel sure that the 
rest of the witnesses have made their arrangements with the chief 
counsel of the committee, Mr. Brickfield, but since we are going to 
hear them all this morning, I trust none of them will object too 
strenuously. 

So if Mr. Clanton is here, sir, we would like to hear your statement 
now, if you will come forward and please be seated. 


STATEMENT OF JACK R. CLANTON, MEMBER OF LAW FIRM OF 
CLANTON & CONNELLY, RICHMOND, VA. 


Mr. Cuanton. Thank yuu, sir. 

Mr. Chairman, and Members of Congress, I would like to present 
my statement and after my statement has been presented I would 
like to offer next Mr. Robert Minor followed by Mrs. Jack Best. 

Mr. Brooxs. Pardon me, at that point we are going to go back to 
the original order of witnesses to hear Mr. Alec Wilder and proceed to 
pick up Mr. Minor and Mr. Best in their regular order so that we 
don’t prejudice the rights of these other people, if you don’t mind. 

Mr. Cianton. Not at all. 

Mr. Brooks. Your statement seems to be fairly comprehensive. 

Mr. Cranton. Thank you. 

My name is Jack R. Clanton. I am a member of the law firm of 
Clanton & Connelly, with offices in Richmond, Va. Our firm repre- 
sents the Music Operators of Virginia, a nonprofit organization, com- 
posed of approximately 154 jukebox operators who operate through- 
out the Commonwealth of Virginia. 

We are firmly opposed to enactment of H.R. 5921 and earnestly be- 
lieve that its enactment would have a devastating effect upon our en- 
tire Nation, as well as an adverse effect upon the members of ASCAP, 
for whose benefit it is allegedly introduced for the following reasons: 

1. The Constitution gives Congress the power to enact legislation 
affecting writers and composers, but only for the public good. 

2. The overall business costs of the jukebox operator have increased 
tremendously and enactment of H.R. 5921 would be a large additional 
burden thereto. 

3. The jukebox operator is already overburden by taxation. 

4. Small businesses should be encouraged and enactment of H.R. 
5921 would eliminate them. 

5. H.R. 5921 would deprive thousands of people of pleasure. 

6. A tremendous increase in litigation wodld result on an already 
overburden judicial system. 

7. The national economy would be adversely affected. 

8. One of the principal deterrents of juvenile delinquency would 
be lost. 

9. The jukebox operator is currently paying more than his fair share 
to ASCAP. 

To get back to the first title that the Constitution gives Congress 
the power to enact legislation, one must always be mindful that this 
consitutional power was not granted for the benefit of the author, but, 
on the contrary, was granted for the public good. Music is something 
to be enjoyed by the whole world, and in order to encourage the 
creation of music, writers and composers were granted monetary pro- 
tection as an incentive for them to produce and reproduce. ‘There- 
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fore, the legislative intent was not primarily to benefit the author, but 
was to benefit the public through the enjoyment of the author’s 
product. Obviously, the enactment of H.R. 5921 would cause thou- 
ands of people to become unemployed. By no stretch of the imagina- 
tion ania anyone claim that such an act would be primarily for the 
benefit of the public. H.R. 5921 would definitely legislate thousands 
of small businessmen out of business, with the necessary result of 
widespread unemployment to the employees. 


U. THE OVERALL BUSINESS COSTS OF THE JUKEBOX OPERATOR HAS IN- 
CREASED TREMENDOUSLY AND ENACTMENT OF H.R. 5921 WOULD BE A 
LARGE ADDITIONAL BURDEN THERETO 


The jukebox operator in Virginia is a small businessman, in a 
highly competitive business. In my city of Richmond, alone, with 
population of approximately 240,000 people, there are approximately 
15 jukebox operators. The cost of maintaining and operating a juker 
box in Virginia has more than doubled since 1946. The initial invest- 
ment in dollars and cents is tremendous with a very small return on 
such a large investment. 

Cost of operations has increased so tremendously, so drastically, 
that operators with 40 machines or less have been driven into oblivion 
through bankruptcy and other types of financial failure, not of their 
choosing. In our State the number of operators has decreased by 25 

recent and practically no one is willing to enter into this field in the 
ace of increasing cost and constant introduction of harassing legisla- 
tion, as contrasted with a vast decline in income. 

New and higher taxes are constantly being assessed against these 
small business operators. The cost of the operator’s personal living 
expenses, the salaries of his employees, his rent, his stationery supplies, 
his mechanics, his automotive equipment, his machines, his parts, his 
office equipment, his replacement cost of machines and equipment, his 
gasoline, and his wear and tear replacement cost have all steadil 
increased and are still increasing every month. As is true of all small 
businesses, he is forced to finance a large portion, if not all, of his 
investment and replacement expenses. 

Financing is difficult to arrange in our State without going out of 
State, and paying greater interest. rates, which in turn causes finances 
to be spread over a longer period of time, being additional expense 
to the operator, all of which increased expenses are forced upon the 
country as well as the metropolitan operator. 

In addition to the above enumerated increasing cost of the metro- 
politan area aparatss the country operator is faced with higher cost 
of serving his locations, which in the average case are spread through- 
out four or five small towns and counties. 

To offset all of these additional and increased costs of operation, 
there is only the increase from 5 cents to 10 cents per play, which is 
paid by the public. In the few metropolitan areas, such as Richmond, 
the operators have been successful in converting only about 80 percent 
of their locations from 5-cent play to 10-cent play, which has only 
increased their income by a meager 15 percent, in contrast to over 100 
percent increase in overall operationa expense. This disproportion 
is Staggering. 
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The country operator in my State, has by no means, been nearly ag 
successful in conversion from 5 cent play to 10 cent play as his “city 
cousin.” However, the increase in overall operational expenses of 
the two classes has been and still is the same. ; 

Approximately 10 years ago, there were many jukebox operators 
who operated music boxes exclusively. Today, it is rare to find one 
who operates exclusively in music. ‘The tremendous overall increase 
of operational expenses, oe with the disproportionate increase in 
income, has forced almost all of our operators in Virginia into opera- 
tion of allied equipment such as cigarette machines and chewing gum 
vendors. 


Ill, THE JUKEBOX OPERATOR IS ALREADY OVERBURDENED BY TAXATION 


The jukebox business is already staggering under the terrific tax 
load with which it is currently burdened. In Virginia, the vast ma- 
jority of our operators have locations within small towns and also 
within counties. Personal property taxes are frequently levied 
against each individual jukebox, both by a city and a county, even 
though the jukebox itself is constantly located in only one or the 
other. A license tax is assessed against each individual jukebox, 
which also in many instances is assessed by both city and county on 
the same jukebox, which is operated in only one or the other locality. 

The Commonwealth of Virginia assesses a license tax against each 
jukebox. The cities and towns assess a gross receipts tax, which 
necessitates the operator’s paying 1 percent or more upon his gross 
receipts, without any allowance whatsoever of the costs being de- 
ducted therefrom. He must pay personal property tax on all of his 
office equipment, automotive equipment, and repair equipment. The 
Commonwealth of Virginia, cities, towns, and counties require that 
he pay an automobile license tax for each vehicle which he operates 
in his business. The Commonwealth of Virginia requires him to pay 
a State income tax. Poll taxes are also assessed against the operator 
by the Commonwealth of Virginia, as well as gasoline taxes. 

The Federal Government imposes a 10 percent excise tax upon all 
jukeboxes, which the operator purchases. He is required to pay 
social security tax for each of his employees. The operator must pay 
Federal income tax, gasoline tax, amusements tax, luxury tax, cig- 
arette tax, withholding tax, and in addition thereto he must pay the 
Federal, State, and local taxes assessed against him when he pur- 
chases automotive equipment. 

To allow ASCAP to add an unlimited royalty payment to the al- 
ready formidable economic burden on the operator would be uncon- 
scionable. 


IV. SMALL BUSINESSES SHOULD BE ENCOURAGED AND ENACTMENT OF H.R. 
5921 WOULD ELIMINATE THEM 


Our great country was founded, created, carved, and expanded on 
the basis of small business and free enterprise. Today the “vanish- 
ing small businessman” is readily apparent, who has always been the 
“backbone of our country.” The independence, initiative, foresight, 
and progress which have been made through the small businessman 
cannot and will not be replaced by the large corporation. ‘The peace 
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and tranquillity of our “country businessman” is the basic harmony 
of our great Commonwealth of Virginia and of our Nation. 

It has always been and still is one of the inherent desires of every 
Congress to give to the small man his inalienable right to be in busi- 
ness himself. Our operators of Virginia are all small businessmen, 
and we are emphatically of the opinion that the enactment of H.R. 
5921 will biolish this great group of entrepreneurs. 


Vv. H.R, 5921 WOULD DEPRIVE THOUSANDS OF PEOPLE OF PLEASURE 


The jukebox and ice cream have become commonplace institutions 
in the way of our life in Virginia. The jukebox is the source through 
which the poor man is afforded the intense enjoyment of music. It 
carries the type of music that is enjoyed by the average person. 
Radios and movies are fast becoming a thing of the past; television 
ig jammed with commercials, soap operas, and cheap drama. Con- 
sequently, the jukebox is accurately depicted as “the average man’s 
opera,” which is his only means of enjoying the type of music he 
appreciates. 


VI. A TREMENDOUS INCREASE IN LITIGATION WOULD RESULT UPON AN 
ALREADY OVERBURDENED JUDICIAL SYSTEM 


To enact H.R. 5921 would create a legal suit for each breach under 
the proposed statutory legislation. Each of these causes of action 
would of necessity arise in a Federal court because of the diversity 
of citizenship. 

In Virginia we have 154 operators, and if each operator made only 
one violation of this proposed legislation per year, one can readily 
see the tremendous burden which would necessarily fall upon our 
Federal courts, whose dockets are already overcrowded to the extent 
that one must wait a full year from the institution of suit until a trial 
date can be procured. 

The legislature has always and inherently taken all possible steps 
to avoid increased litigation, overcrowding of court dockets, and 
confusion in the orderly administration of justice. I submit to you 
that H.R. 5921 would be in direct conflict with these worthy objectives. 


VII. THE NATIONAL ECONOMY WOULD BE ADVERSELY AFFECTED 


Enactment of H.R. 5921 would force the majority of jukebox 
operators in Virginia, and throughout the Nation, into bankruptcy 
or otherwise force them out of business. This would have a cumula- 
tive and accelerating effect on our national economy. Our retail 
merchants in Virginia, in whose locations these jukeboxes are placed, 
derive a valuable and important source of income therefrom. The 
50-percent share paid to the location owner tends to offset his fixed 
expenses, to a large degree. In many instances, the location owner 
is @ marginal operator, who without this 50-percent share, would 
also be forced out of business. 

Without the jukebox operator, the thousands of small record shops 
would be critically and adversely affected, many of which would - 
driven out of business. Through the jukebox, records are popularized, 
which appreciably increases the sale of records. 

42802—59-—12 
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Writers, composers, authors, singers, publishers, jukebox manu. 
facturers, distributors, record manufacturers, and disk manufacturers 
would all be adversely affected by the loss of the jukebox operator, 
which in turn, would necessarily cause all of these industries to cur- 
tail drastically the number of their employees, which would add to 
an already existing excess of unemployed people in our Nation today, 

The Federal, city, State, and county governments would be de- 
prived of a valuable source of tax revenue, in times when taxes are 
increasingly important to all forms of government. 

The ruination of the jukebox operator would even have the far- 
reaching effect of causing loss of sales of vehicles which are used in 
the jukebox business. This would also extend to the gas and oil 
industries, since the average operator uses four or more vehicles in 
servicing and maintaining his jukeboxes. This would amount to a 
further increase in unemployment in the automotive and oil industries, 
Again, the above mentioned forms of government would lose an ad- 
ditional and valuable source of taxation. 


VIIl. ONE OF THE PRINCIPAL DETERRENTS OF JUVENILE DELINQUENCY 
WOULD BE LOST 


In Virginia we have many hundreds of soda shops, ice cream parlors 
and tastee-freeze shops, wherein jukeboxes are located and afford 
our children a nice, clean and wholesome place where they can enjoy 
music and each other’s company. 

These establishments are largely responsible for keeping our chil- 
dren out of the streets and away from the temptations of mischievous 
and detrimental conduct. Children gather in these places, sip sodas, 
laugh, enjoy each other, and dance to the mad rhythm emitted by the 
jukebox. Without a jukebox, these thousands of children would 
have nothing but mischief upon which they could expend their tre- 
mendous energies. 

Consequently, enactment of H.R. 5921 would obliterate our strong- 
est deterrent to the ever-increasing problem of juvenile delinquency. 


Ix. THE JUKEBOX OPERATOR IS PAYING MORE THAN HIS FAIR SHARE 
CURRENTLY 


You will hear the statement of Mr. Robert Minor that he operated 
100 jukeboxes in my city of Richmond. In 1958 from his purchase 
of records, he paid approximately $1,000 in mechanical royalties. 
The Music Operators of Virginia paid about $100,000 in royalties 
during the same period. 

You will hear the statement of Mr. Jack Bess that he was distribu- 
tor for Virginia, West Virginia, and a small portion of Tennessee, 
and that between $200,000 and $300,000 in royalties had been paid by 
the operators in that district in 1958. 

Clearly, these two small States and the small portion of Tennessee 
contribute a vast sum of money for the use of recorded music. Yet 
even such substantial amounts from these 3 States would rank them 
among the smallest contributors among the 50 States. 

In view of the gigantic income which is now and has been paid to 
composers and publishers by the jukebox operators in the form of 


es 


pe Ss 


ce ll 


MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 173 


mechanical royalties, it is quite apparent that the jukebox operators 
are paying far more than their proportionate share. 

In addition thereto, the jukebox operators are offering their song- 
writers their most valuable and wide source of free ieicimnaih 
The enactment of H.R. 5921 would be a clear and uncontroverted 
case of “biting the hand that feeds you.” 


CONCLUSION 


The burden is upon the proponents of H.R. 5921 to show that its 
enactment would synonymous with the public good, Although 
ASCAP has repeatedly introduced this bill and similar legislation, 
and has never borne the aforementioned burden, nor are they able to 
dosonow. Their only contention is that H.R. 5921 would benefit the 
writers and composers which, at best, is fallacious reasoning. Time 
and time again, a composer has written a song which would not have 
sold a hundred Soaten bit because of the fact that the song wea.ploces 
on the reverse side of a record which was popularized by the jukebox, 
this composer’s song sold thousands of copies. 

The jukebox is the primary factor for causing an author to receive 
the “golden record” indicating that a million copies of his composi- 
tion have been sold. This benefit is rendered to the authors at no 
cost to them, and as a matter of fact, the jukebox operator is paying 
him royalties while rendering to him this valuable service. 

It is i ee that the proponents of H.R. 5921, by the introduction 
of this bill, are attempting to annihilate the “goose who laid the 
golden record.” 

To take away all of these many benefits that the members of ASCAP 
derive from the jukebox operators would not only be detrimental to 
them, but would deprive them of what they now enjoy. The pro- 
ponents of H.R. 5921 are reasoning like the “country boy who could 
not see the forest for the trees.” 

For these reasons, I urgently request that H.R. 5921 be rejected for 
the well-being and preservation of our entire population. 

Mr. Brooks. Mr. Clanton, we appreciate your informative state- 
ment. I do not know if we can take credit for obliterating juvenile 
delinquency. In Congress, few take credit for the sunshine, you have 
to take credit for the rain. 

Mr. Cianton. Thatis quite true, sir. 

Mr. Brooxs. I wonder if we have any questions. Governor, do you 
want to make any comment on this very fine statement by a Virginian? 

Mr. Tuck. I have no comments other than to say I was glad to be 
present when he was here to give his testimony. 

Mr. Brooxs. I would like to say we appreciate your testimony. 
We thank you, sir. 

Mr. Lisonatt. I would like to ask one question. 

Would you be so kind as to submit to this committee figures relative 
to the average jukebox owner gross income, and such analysis of 
his major expenses and taxes as is available, in other words, that we 
can come to a determination, through a study of one sample situation 
that fits the little fellow, who we have been told represents 90 per- 
cent of the jukebox operators. With that, we can in measure have 
a scanning determination of his net income as against these expenses 
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which you brought out very fully, in other words, that we may haye 
a basis for any determination. 

You appreciate that. 

Mr. Cianton. Yes, sir. 

If it pleases you, sir, I would like to wait until Mr. Robert Minor 
makes his statement. His statement is designed to cover that very 
specifically. 

Mr. Lisonatr. Thank you. 

Mr. Brooxs. Thank you very much. 

Mr. CLANTON. Thank you, gentlemen. 

Mr. Brooxs. Mr. Lindsay, pardon me, do you have a question? 

Mr. Linpsay. Just one question. 

You have a clear idea I suppose as to what percentage of your juke- 
boxes, of the operators that you represent, carry ASCAP, BML, or 
SESAC records? In other words, you would know at all times, or 
your people would know, exactly shat is in those jukeboxes, would 
they not? 

Mr. Cranton. I think they would; yes, sir. 

Mr. Linpsay. How about the bootleg problem? Have you run into 
that yourself as a lawyer for the operators? 

Mr. CLanton. No, sir; there is no problem in that field in Virginia 
to my knowledge. 

Mr. Linpsay. Thank you. 

Mr. Brooks. Thank you. 

Now we would like to hear from Mr. Alec Wilder. If you would 
be seated, sir, we would be pleased to hear from you. 


STATEMENT OF ALEC WILDER, SONGWRITER 


Mr. Wivper. Mr. Chairman and Members of the Congress, my name 
is Alec Wilder. I have been writing music since 1928, but not until 
1940 did I write a song which had any degree of popularity. That 
was called “It’s So Peaceful in the Country.” Other titles which may 
be known to some of you are “I’l] Be Around,” “Trouble Is a Man,” 
“Crazy in the Heart,” “Goodbye John,” and “While We’re Young.” 

I have also written such concert compositions as “The Alice in 
Wonderland Suite,” “The Grandma Moses Suite,” and “Three Quin- 
tets for Woodwinds,” which have been recorded and widely per- 
formed. I have also written six operas, as well as a number of short 
pose demonstrating the characteristics of musical instruments, which 

ave been recorded under the title “A Child’s Introduction to the 
Orchestra.” 

I have read statements made by other, better known writers and 
agree with their convictions concerning the need for legislation to 
enforce some reimbursement by jukebox operators for the use of our 
material. 

Without quarreling with the operators, the bulk of whom I believe 
to be as legitimate and reputable merchandisers as those in compara- 
tive fields, I don’t understand why a small part of their receipts cannot 
be allocated to paying something for the public performance for profit 
of my songs. The performing rights in my songs are licensed by BMI. 

Everyone takes it for granted that BMI and the other licensing 
organizations will collect money when public performances are made 
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by radio, television, and places of entertainment of all kinds. When 
I write so-called long-hair music, I expect little beyond the spiritual 
reward that comes from having created something, but when I write 
a song which is sufficiently popular to cause people to spend a great 
many dimes to hear it on a coin machine, I feel that it is unjust to 
deny me any return for the repeated performances of my work. 

Since I am not a highly successful writer in that I have not written 
any smash hits and since the writing of music is my only talent, I 
am naturally concerned with making a legitimate living from that 
talent. 

On frequent occasions I have been in a place which contains a juke- 
box and have heard the continuing playing of it over a period of hours. 
On one or two occasions I have heard for about 10 minutes out of 
each hour one or more of my own songs. I find myself increasingly, 
and I think properly, irritated when I know that even 30 of those 
minutes won’t caalaiete to buying me a loaf of bread, a newspaper, 
a bar of chocolate, or a glass of beer. 

Even were I a highly successful writer, I would still feel as I do 
for the selfsame reason that I was not being compensated for having 
created something which others were paying an endless flow of dimes 
to enjoy. Rich or poor, it would still be unjust to me. 

Nor do I think that the fact that I will get 1 cent from the recording 
company for the recording right is adequate compensation to me for 
the hundreds of thousands of times that record may be performed in 
jukeboxes. 

The jukebox operator recaptures the cost of a phonograph record 
after a few playings. He buys records in the same way that every- 
body else buys either records or sheet music or, in the case of the 
symphony orchestras who play my work, rent my scores, 

I think that it is unfair that he does not, like every other commer- 
cial user of music, pay a performance fee, in spite of the enormous 
burden of taxes he bas to pay, most of which taxes I and my fellow 
writers also have to pay. I do not expect anyone to make an exorbi- 
tant demand on my behalf, but I feel as Gilbert and Sullivan must have 
felt when they learned that their operas were being performed in the 
United States with not a florin of payment to them for their per- 
formances. 

Under such circumstances naturally I speak in favor of any legis- 
lation which can right what seems to me an obvious wrong: the use 
by the jukebox operators of the product of my effort without payment 
to me for such use. 

The only occasions I know of in which one does not mind being un- 
paid are those in which one does an act of kindness or friendship or 
those in which no one else, as in a charity effort, is being paid. 

The situation under consideration today fits neither of these cate- 
gories. 

Mr. Brooks. This is a very interesting statement, sir, and we ap- 
preciate your —- down and making it. 

I wonder if Mr. Libonati or Mr. Lindsay has any questions? 

Mr. Lisonatt. No. 

Mr. Linpsay. Don’t you get any satisfaction when you sit in that 
tavern, knowing that the mad rhythm is doing something to soothe 
the nerves of our children ? 
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Mr. Wuper. Of course, I get satisfaction. Naturally. 

Mr. Linpsay. Did you hear the previous witness? Do you write 
mad rhythm? The witness spoke about mad rhythm, coming out of 
jukeboxes. 

Mr. Wiper. I couldn’t catch all his words. 

Mr. Linpsay. He said there was a mad rhythm coming out of the 
jukeboxes which helped the juvenile delinquency problem. 

Mr. Wiper. “It’s So Peaceful in the Country,” might cover that, 
too, although I have received many letters telling me that it is not go 

aceful in the country, what with broken pipes and snowdrifts and 
eaking roofs. 

Mr. Linpsay. Thank you. 

Mr. Brooks. Thank you very much, sir, for a very fine statement. 

I would like to call now Mr. Andrew Ziomek, of the National Li- 
censed Beverage Association. 

Do you want to read your statement, or summarize it ? 

Mr. Ziomex. I would prefer to read it, sir. 


STATEMENT OF ANDREW ZIOMEK, EASTERN VICE PRESIDENT OF 
THE NATIONAL LICENSED BEVERAGE ASSOCIATION 


Mr. Ziomex. Mr. Chairman and gentlemen of the committee, I am 
Andrew Ziomek, of Clementon, N.J. I am the eastern vice president 
of the National Licensed Beverage Association and appear at this 
hearing as the representative of our national trade association of 
proprietors of restaurants, taverns, bar-cafes, and cabarets. Our 
membership of approximately 40,000 is affiliated with our national 
organization through 36 State and local associations in 28 States and 
the District of Columbia. Our interest in this legislation arises from 
the fact that we operate some of the establishments in which are lo- 
cated the jukeboxes covered by H.R. 5921. 

Our opposition to the repeal of the present exemption in the copy- 
right law is on a dollars-and-cents basis. Further, we oppose any 
change in the present exemption because it is one of the foundation 
stones in the bargaining position we maintain in negotiating with the 
performance rights societies for the proper price for the use of live 
music. 

Our opposition on the basis of economics can be briefly stated. We 
cannot afford further increases in overhead costs. At the present 
time, the majority of contracts between music machine operators and 
location owners provide for using the proceeds to first pay for Fed- 
eral, State, and Sedel licenses and then an equal division of what is 
left. Lately, for the more modern machines, there have been con- 
tracts which give the location owner only 40 percent of what is left 
after the licenses come off the top. The royalty fees provided for in 
H.R. 5921 would be another license fee to come off the top, so the 
actual cost to our members would be one-half of whatever that royalty 
might be. 

In my area we now have installations put in which they call stereo- 
honic music. These installations cost anywhere from $2,200 to 
2.600, and in some instances more, where they have to put in more 

speakers. 

In the bargaining they come to us in this type of installation, and 
they want the first $80 out. 
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Gentlemen, that is a new type, and everybody demands stereo music 
these days. 

Before adding another overhead item to our operation, we would 
ask the committee to take a close look at the situation facing the on- 

remise food and beverage industry. We are the most regulated 

usiness activity in the country and as such have the heaviest and 
most expensive burden of recordkeeping. 

The Federal Government and State and local authorities all have 
supervision of some kind over every phase of our business activity. 
The hours we operate, the kind of signs we use in and on our esta 
lishments, and even the wages we pay in some States are subject to 
regulation which is reflected | in our cost of doing business. To give 
you some idea as to the extent of increase in our overhead costs, I 
will refer to an analysis of such costs which we had made in 1957. 

A firm of certified public accountants took a sampling in a typical 
area after which their findings were verified by spot checks made 
throughout the country. We found in comparing operations in 1956 
with those in 1948 that overhead costs were up 38 percent in a typical 
tavern operation. The report of the survey indicated that if a tavern 
owner’s return from his business were considered as wages paid for 
the very long hours he puts in, he would be earning less per hour 
than the bartenders he employs, and he would be receiving nothing 
as a return upon his capital investment or for his managerial responsi- 
bilities in the operation of his establishment. 

At the same time we are facing these rising overhead costs, we find 
ourselves handicapped in the competition for public patronage. The 
attraction of home television, coupled with the tremendous increase in 
the use of ready-prepared foods, keeps many of our customers at home. 
The public does not “eat out” as they used to. Then, for those patrons 
who do enjoy “eating out” we find ourselves in competition with the 
tax-free private clubs, veterans’ organizations, and fraternal orders 
who own and operate dining rooms, — and cocktail lounges to which 
they invite the general public. 

We find we have only a limited use of live music and entertainment 
as a business stimulator because the public will not pay the 20 percent 
entertainment tax. So, we are caught between rising overhead costs 
and a reduction in public patronage. We are, therefore, extremely 
sensitive to any overhead item that faces an increase. 

Overhead costs are made up of various items, and just as we would 
resist an increase in the cost of utilities in a given locality, we must re- 
sist a royalty payment on jukebox music. 

We believe this resistance to be consistent with the intent of Con- 
gress at the time the law was passed in 1909. We believe that in 
granting the exemption, the Congress was considering the size and 
the economic importance—as regards the royalty—of the individual 
user of the music. 

Today, the total use and gross income from coin-operated music 
machines is many times greater than it was in 1909, but the users of 
such music are still small businessmen who cannot afford live music 
full time in their establishments. Just as in 1909, the income from 
each unit issmall. We have never been able to get an accurate survey 
of our own as to the total or average revenue which our members de- 
rive from this source, but according to the Commerce Department’s 
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1954 Census of Business, it is small indeed. That census established 
that the average gross income per machine was $629 annually. 

Taking the expense of licenses off the top and then dividing the 
gross revenue by two, it is seen that the location owner realizes an 
average income of something less than $25 per month from this source, 
It is no wonder that proponents of this LC Diation indicate that they in. 
tend to make their actual collections of the royalty from the machine 
operators so as to cover many single units with one collection, 

To our minds, this is an admission that the economic importance of 
each unit is so small that they must be grouped into collection units 
in order to make a royalty collection economically feasible. It ap. 
pears to us, then, that the exemption is as valid now as it was in 
1909. 

Our desire to keep the present exemption in order to maintain our 
present bargaining position as regards the royalties to be paid for the 
use of live music 1s explained by the fact that in such negotiations 
we are dealing with a monopoly. 

Those of our members * use live music are now faced with a con- 
tinuing problem of negotiation with the performance rights societies 
as to the amount of royalty that shall be paid for the use of music, 
There is no uniformity between the rates charged by the two princi- 
pal performance rights societies, and now a third has entered the field, 
and, with still a different schedule of rates, has approached some of 
our members to collect a royalty where radio or television sets are used 
in public rooms. 

Filevaion there is no uniformity in the amounts charged by the same 
performance rights society to different users of music with similar 
operations. Contracts for the use of live music are based upon a num- 
ber of factors, some of which are: seating capacity, method of per- 
forming the music, number of musicians employed, other types of en- 
tertainment used, and days and hours of use. 

This type of intangible yardstick for the setting of a price on the 
use of music results in the discrepancies mentioned above. In the 
face of this situation, the possible alternate use of music under the con- 
ditions provided by the exemption gives our members some strength 
in dealing with the performance rights societies in their position of 
legal monopoly. 

Simply stated, if the price demanded is too high, and no reasonable 
compromise can be reached, the restaurant or tavern owner can use 
mechanically produced music as an alternative. 

This foundation stone in our bargaining position is of particular 
value to the proprietors of small establishments who do not have the 
facilities nor financial strength to challenge in Federal Court an un- 
reasonable price demanded for the use of live music. This is a further 
illustration of the fact that the exemption created in 1909 for the 
benefit of very small businesses is as necessary for their welfare today 
as it was then. 

While we are unalterably opposed to the removal of this small- 
business exemption, we do feel we should comment on the language 
of the bill now before this committee. It appears that in drafting 
this bill an effort was made to give the location owner some protection 
against infringement suits in a situation in which he has no control 
over the machine. Speaking first to the proposition that such pro- 
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tection is both necessary and equitable so far as the location owner 
js concerned, be believe it is self-evident that a person having no con- 
trol over selection of the music to be played should be entitled to pro- 
tection from infringement suits. 

The location owner, without such protection, would become liable 
to infingement suits if the machine operator failed or refused to ob- 
tain the necessary performance rights contracts from the performance 
rights societies, or if having obtained such contracts, they were al- 
lowed to lapse. Likewise, the location owner would become liable 
to suit for infringement by copyright owners not members of the per- 
formance rights societies because he could not possibly hope to seek 
out and pay these independent copyright owners. It is not possible 
to ascertain in many cases from the face of the disk just who controls 
the copyright to the music on the disk. 

Several years ago, we made an analysis of all of the disks on a par- 
ticular machine at a particular time and found that approximtely 30 
percent of the disks did not contain information by which the copy- 
right owner could be identified. i 

On that machine on any one day there was a potential of infringe- 
ment suits the statutory damages for which could have amounted to 
over $7,000, plus costs and attorneys’ fees, and this holds true today. 

Before I came to Washington last Wednesday, on my own personal 
jukebox I went through the records and I found at least 25 records on 
that machine as to which I did not know whether they belonged to 
ASCAP, BMI, or SESAC. 

In order to prevent a contract between strangers from being the 
determinative factor in the liability of the location owner for in- 
fringement, and to prevent any multiplicity of suits by independents 
not members of performance rights societies, it would be necessary 
to carefully define “operator” so as to include only the person who 
has actual control over the machine, its operation, and the selection of 
music for it. 

We do not believe the language in the bill under consideration to be 
clear enough to protect the location owner from infringement suits. 

While we do not represent ourselves as being expert legislative 
draftsmen, it does appear to us that the test in the definition should 
be whether or not the person has control over the selection of the 
music rather than primary responsibility for the selection of the 
place at which the machine is operated, or exclusive control over its 
placement for operation. 

We submit that the language in the bill which uses placement of 
the machine as the test is indefinite. Does the language contemplate 
placement as to street address or placement within the establishment 
itself ? 

In most instances, the location owner determines the location within 
his establishment at which the machine will be placed, but he does 
not exercise control over the selection and placing of music in the 
machine. If he is to be assured protection from liability for a situa- 
tion over which he has no control, this language in the bill must be 
clarified. 

If our members should be denied the continuing protection of this 
small-business exemption, there is another provision that should be 
included in the bill. Any royalty allowed to be collected for the 
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playing of music on a jukebox should be set out clearly and definitely 
in the statute. There is sufficient precedent for such a provision ip 
the clear and definite provision for the manufacturing royalty for 
which the law now has provision. 

I wish to state that earlier in these hearings, another witness stated 
that the National Licensed Beverage Association had proposed 4 
schedule of maximum rates. Actually, we have never proposed or 
suggested that any schedule of rates be charged. We are unalterably 
opposed to any change in the present exemption for coin-operated 
music machines. However, faced with the fact of specific legislation 
under consideration by Congress, we have examined the bill as intro 
duced and have determined that should such a measure be passed, 
there must be a schedule of maximum rates if orderly licensing is to 
accomplished. 

In our opinion these should be a maximum of $15 on a machine 
having 50 records or less, $20 on a machine having 51 to 100 records, 
and not more than $25 on any machine having 101 or more records, 

I mentioned to the committee earlier the problem we now have in 
arriving at a proper contract price when we use live music. They 
are the indefinite and different yardsticks used by the performance 
rights societies resulting in different levels of charges by each and 
a Tack of uniformity in the amounts often charged by an individual 
performance rights society for what appear to be similar operations, 

Add to this the fact that in addition to the three performance rights 
societies, there are still independent composers who could attempt to 
collect royalties independently, or who may well be organized into 
still more performance rights societies once they are able to collect 
for mechanical music. 

Without a statutory limitation on the maximum royalty that could 
be charged against any one machine, there would be complete con- 
fusion as far as the user of the music is concerned. 

The competition among the copyright owners, whether individ- 
ually or through their performance rights societies, could well deny 
to the general public the enjoyment of mechanical music. 

In summary, we believe the exemption was included in the law 
for a valid reason, and that the reason has the same validity today— 
the protection of small business. We hope the committee will find 
this sufficient reason to refuse any change in the law. 

However, should the committee feel it necessary to report a bill, we 
earnestly request that any repeal legislation contain (1) a provision 
protecting the location owner from infringement suits where he has 
no control over the selection of music to be placed in the machine; and 
(2) a statutory provision clearly stating the maximum royalty that 
can be collected on any one machine. 

Thank you, gentlemen. 

Mr. Brooxs. Thank you very much. 

Before we ask the committee members for questions, we had a couple 
of questions that the committee counsel, Mr. Brickfield, wanted to 
have clarified. 

Mr. Brickrtetp. Mr. Ziomek, in the hearings before the Senate, it 
is set out in the report that the National Licensed Beverage Associa- 
tion, while they did not favor the legislation, nevertheless took the 
position that if legislation was going to be enacted, they would like 
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to specify certain specific rates as to the playing of records, At that 
time they specified $25 for boxes containing 200 records. In your 
testimony this morning did you say 200 was a limitation ¢ 

Mr. Ziomex. 101 or more. In other words, their machines go from 
100 to 200. 

Mr. Brickxrretp. What would be the fee for that kind of a box? 

Mr. Ziomex. $25. That would be the top maximum that we have 

gested. 

r. Brickrietp. Are there boxes that contain more than 200 
selections ? 

Mr. Ziomex. I do not know of any, sir. 

Mr. Brickrievp. If there were a box that contained more than 200 
selections, what would the fee be in that case ? 

Mr. Ziomexk. I think my statement specifically says 101 or more 
records. 

Mr. Brickrrevp. $25? 

Mr. Ziomex. Yes, $25. 

Mr. Brickrietp. When the National Licensed Beverage Associa- 
tion adopted these fees, did they do it by way of resolution ? 

Mr. ZiomeKx. We adopted these fees by sitting down at a board of 
directors’ meeting, and we did adopt a resolution. However, we did 
not propose these fees. When we sat down with the ASCAP people 
we had reached agreement that if we would accept this type of a _ 
we would bargain with them, that we wanted these provisions which I 
stated in the bill; also, that we wanted an exemption from the TV and 
radio rights that they had. 

These were not granted to us, and, therefore, we stopped the nego- 
tiations with ASCAP. However, somehow this resolution was pre- 
sented to the Senate committee. It was not presented by our asso- 
ciation. 

Mr. Brickrievp. But the board of directors still] stands by the re- 
sults of their meeting at which they agreed upon certain fees if legis- 
lation was enacted ? 

Mr. Ziomexk. I do not have the authority to say that they would 
stand by it now. This was done 2 years ago, and I feel that if we did 
get the provisions which I have asked for here, and I would go back 
to our next quarterly meeting, I feel that the board of directors 
would go along with this proposition ; yes. 

Mr. Brooks. Do you have any questions, Mr. Libonati ? 

Mr. Lisonati. You made a statement relative to your membership, 
that it was difficult to ascertain what income was derived from these 
boxes for rent or the division of the proceeds ? 

Mr. Ziomek. For us it was. 

Mr. Lisonatt. Did you ever try to do it? 

Mr. ZiomeK. No, actually we never tried to do it, because we feel 
that 40,000 members to canvass in such a thing would be quite an en- 
deavor. We took the figures here from the Department of Commerce 
which I have with me here. You may have this if you care to have it. 
I think it isa fair sampling. 

Mr. Linonatt. I ah that this be incorporated in the record. 

Mr. Brooxs. Without objection it will be incorporated in the 


record. 
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(The document referred to is as follows :) 


(U.S. Department of Commerce (Sinclair Weeks, Secretary), Washington, D.C.—for 
release July 3, 1957] 


Census Reports INCOME OF MUSIC AND AMUSEMENT COIN MACHINES 


Annual receipts averaged $629 per music machine and $722 for other amuse 
ment machines in 1954 for establishments reporting this type of information 
according to final results of the 1954 Census of Business conducted by the 
Bureau of the Census, Department of Commerce. 

Of the 6,045 establishments classified as primarily engaged in this business 
in 1954 there were 3,301 that had some payroll during the year. These 3,301 
establishments accounted for 88.7 percent of the receipts of all establishments 
in this kind of business. Information concerning the major sources of their 
receipts was reported by establishments representing 89 percent of receipts of 
establishments with payroll. An analysis of this information indicates that 
45.8 percent was derived from the operation of music machines; 47.6 percent 
from other amusement machines; and the remainder was derived from mis- 
cellaneous other sources. Establishments reporting major sources of receipts 
also reported operation of 136,792 music and 123,802 other amusement machines 
as of December 31, 1954. 

The table on the reverse side gives similar data for each State and for the 10 
largest standard metropolitan areas. It shows that the receipts per music 
machine were highest in Nevada ($1,361) and the District of Columbia ($1,096) 
and for other amusement machines highest in the States of Washington ($1,304) 
and Maryland ($1,245). For the standard metropolitan areas, Washington, 
D.C., was the highest and Boston, Mass. was next highest in receipts per 
machine for both music machines and other amusement machines. 

Coin-operated amusement device businesses consist of establishments pri- 
marily engaged in operating coin-operated machines such as jukeboxes, pinball 
games, slot machines (where legal) and other similar coin-operated amuse 
ment machines. Penny Arcades and amusement parlors are also included, how- 
ever establishments primarily engaged in the operation of service machines 
such as clothes washing, drying, and ironing machines; weighing machines: 
lockers; etc., and merchandising vending machines are not included. 

Receipts consist of the total amount paid by customers into machines owned 
and operated by these establishments. No adjustments were made for amounts 
paid to the owners of establishments in which machines were placed. 

Data as presented in this release do not cover the operations of the 2,744 
establishments with no payroll in this kind of business. These establishments 
had receipts of $26,952,000. 
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Mr. Brooxs. Are there any further questions? 

Mr. Linpsay. What do you tell from your records now? When 
you say you cannot tell whether it is ASCAP, BMI, or SESAC rec- 
ord, what does the record say? It has the name of the song? 

Mr. Ziomex. The name of the song, the author, the manufacturer, 
the man who makes the record, the performer, and that is about all, 
It should say on these somewhere whether it as ASCAP, BMI 
SESAC, or whether it does not belong to anyone. In a majority of 
cases it would indicate it does not belong to anyone. 

Mr. Linpsay. If you are an operator and you have this bill, why 
do you have to know that? Do you have to know whether it is 

Mr. Ziomek. I think you would, because there could be an in- 
fringement suit. Suppose somebody came along and said, “That’s 
my record. I don’t belong to any one of these societies. You either 
pay me a royalty or I am going to sue you. The fact is, I will sue 
you for a minimum of $250 for each record that is on here that be- 

ongs to me.” 

Mr. Linpsay. What is the deal here? Suppose you had a royalty 
of $20 for a machine that had 100 records or less. Is that records 
or sides ? 

Mr. Ziomex. Records. 

Mr. Linpsay. Not both sides ? 

Mr. Ziomex. No; one individual side. 

Mr. Linpsay. So you would need 50 records? 

Mr. Ziomex. That is right. 

Mr. Linpsay. Who takes the $20? Who gets it? 

Mr. Ziomex. Gentlemen, I have often wondered about that ques- 
tion myself. I don’t think that BMI, SESAC, or ASCAP have 
arrived at that conclusion themselves, and I cannot possibly answer 
for them. 

Mr. Linpsay. How are they going to divvy it up? 

Mr. Ziomex. You will have to ask them, gentlemen. I have won- 
dered myself. 

Mr. Linpsay. To whom do you pay it? 

Mr. Ziomex. The operator in this instance would not know who 
to pay it to either. 

Mr. Linpsay. If ASCAP took it what kind of a division would 
they make with BMI. 

Mr. Lisonatt. He would pay it to all three if he used their records? 

Mr. Ziomex. If this exemption would be removed we would be at 
the mercy of not a $25 royalty if we did not have that in the maxi- 
mum there, but we would be at the mercy of these society performance 
rights, as the hotel man stated yesterday. Their minimum I believe 
were $60, $25, a total of $109. 

Mr. Linpsay. You are talking about $20 if you got a machine that 
had a hundred songs or less, you are talking about $20 for the whole 
box ? 

Mr. Ziomex. That is right. 

Mr. Linpsay. You are not talking about $20 for ASCAP, $20 for 
BMI, and $20 for SESAC ? 

Mr. Ziomek. No, we mean $20 for the box. 

Mr. Linpsay. Thank you. 
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Mr. BrickFiexp. I think that one of the witnesses yesterday pointed 
out that it would be a maximum of $20 or $25 for the box for the year, 
and that $25 would be the subject of further negotiations among the 
three organizations themselves as to how much or what their fair share 
of the $25 dollars would be. 

Mr. Ziomex. That is right. 

Mr. Brickrtetp. So it might be, say, $10 to ASCAP, $10 to BMI, 
and $5 to SESAC? 

Mr. Ziomex. That is right, but how are we going to be protected, 
gentlemen, for the record that is on that jukebox that he didn’t 
know the owner put on, that didn’t belong to any of these fellows? 

Mr. Brickrietp. Maybe you would not put it in the box to begin 
with unless you were certain ¢ 

Mr. ZiomeK. That is it. We would have to be certain. 

Mr. Brooks. It may be worth doing. 

We certainly appreciate your testimony. 

We would like now to call Miss Sally Butler, director of legislation, 
General Federation of Women’s Clubs. 


STATEMENT OF MISS SALLY BUTLER, DIRECTOR OF LEGISLATION, 
GENERAL FEDERATION OF WOMEN’S CLUBS 


Mr. Brooks. We will be pleased to hear from you, Miss Butler. 

Miss Butter. Mr. Chairman and members of the committee, I am 
Sally Butler, director of legislation for the General Federation of 
Women’s Clubs, 1734 N Street NW., Washington, D.C. Our presi- 
dent, Miss Chloe Gifford, has asked me to thank you, Mr. Chairman, 
for your kindness in allowing her to express the views of the federa- 
tion, and to voice her sincere regrets that she is unable to appear 
before you in person, as she is out of the country. 

I am here today to present Miss Gifford’s statement, which is in 
accord with a resolution concerning the U.S. copyright laws passed by 
the federation convention in 1954. Miss Gifford’s statement follows: 

The General Federation of Women’s Clubs is an organization of 
more than 5 million women in the United States. It was chartered by 
the U.S. Congress in 1901. 

The purpose of the General Federation of Women’s Clubs, as de- 
fined by charter, is “To unite women’s clubs and like organizations 
throughout the world for the purpose of mutual benefit, and for the 
promotion of their common interests in education, philanthropy, 
public welfare, moral values, civic and fine arts.” 

The General Federation of Women’s Clubs derives its directive for 
action through resolutions passed by the delegate body at annual con- 
ventions. The resolutions are sent to State federations before they 
come to the national convention for final action. Once a resolution 
is adopted by convention it becomes the policy of the general federa- 
tion, and is the mandate for any legislative action. 

In our annual convention in June 1954, our organization adopted a 
resolution supporting the principles embodied in H.R. 5921, and we 
have been actively supporting these important principles ever since 
then. The text of the resolution is as follows: 

Whereas the General Federation of Womens’ Clubs has supported the prin- 


ciples upon which the copyright laws have been based, including the vested right 
of authors, composers, inventors, etc., in their own creation; and 
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Whereas we are concerned about exceptions and exemptions in the copyright 
laws which in practice can lead to inequities in various fields (such as is now 
evident in the use of musical compositions in coin-operated machines without 
compensatory payments) : Therefore be it 

Resolved, That the General Federation of Women’s Clubs in convention as- 
sembled, June 1954, supports legislation for amending copyright laws which wil} 
remedy inequities which now prevent the application of principles upon which 
the copyright laws are based and the rights which they were intended to protect, 

The wording of this resolution unmistakably means that the Genera] 
Federation of Women’s Clubs want the copyright laws of 1909, under 
which the jukebox operators avoid payment of royalties to composers 
when their compositions are used by a profitmaking business, amended 
so that royalties are required of the siaslonty operators, as it is by tele- 
vision and radio and other commercial users, when their music is used 
for profit. 

Since such other commercial users do pay such royalties, there is no 
legitimate reason why the coin-operated machine industry should have 
special privileges. 

We of the General Federation of Women’s Clubs believe that the 
copyright laws are obsolete and should be changed to meet the need of 
the times. The clause concerning jukeboxes is now 50 years old, hav- 
ing been inserted in the copyright law of 1909. We feel the proposed 
bill, which would change the copyright laws so as to remedy the 
present inequities now in practice by the industry of coin-operated 
machines, should be passed by the 86th Congress. 

Our concern for modernizing the copyright law is shared by the 
appropriate Federal agencies, including the Register of Copyrights 
and the Secretary of State, who have long urged that the outmoded 
exemption for coin-operated machines be stricken from the law. 

We have members who are among those affected by the existing laws, 
so have a very personal interest, as well as that pointed out in the 
General Federation of Women’s Clubs charter, “in the promotion of 
the common interest in the fine arts.” 

The women of America are particularly concerned with our artistic 
and cultural environment. Without discounting women’s contribu- 
tions to the professions, business, industry, and government, we feel 
that local clubwomen are making a significant contribution in sup- 
porting the role of music, the arts, and similar activities in most Amer- 
ican communities. We know the contribution that music makes in en- 
larging the horizons and enriching the lives of our families and com- 
munities. 

If music is to continue to flourish in this country, it is critically im- 
portant that our Nation recognize the unique worth of the creator of 
music. We have all heard of struggling composers of the past such 
as Stephen C. Foster, who have found so little reward for their efforts 
that it was nearly impossible for them to continue in their chosen field 
and make their full contribution to American music. 

In recent decades the climate has improved considerably and a 
number of steps have been taken to assure that composers receive a 
fair return for their own creations. We have gone a long way to- 
ward establishing the vital principle that the writer of music should 
be protected from exploitation by commercial interests who would 
make large profits from his creations without rewarding the creator 
who makes their business possible. 
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Enactment of such legislation as has been proposed by Mr. Celler 
would be one more step—a long overdue step—in this very desirable 
direction. It would mean that jukebox operators who profit from 
the initiative and ingenuity of the songwriter would pay a reasonable 
fee for the use of the writers’ music from which they profit substan- 
tially. And this, we believe, would significantly encourage the fur- 
ther development of American music, with all 1t means in the lives 
of so many people. 

I am here today, Mr. Chairman, to urge you of the 86th Congress 
to pass a law to remedy the existing situation which allows the coin- 
operated machine owners to use someone else’s property without per- 
mission to do so, as well as without remuneration to the composer. 
We trust your committee will take favorable action at once. 

Mr. Brooks. You are very kind and we appreciate your testimony, 
Miss Butler. 

Is Miss Marie Hurley here? 

We have a record vote in the House, and we are going to have to 
leave. I have not missed one this year, and I am not going to miss 
one now. 

I would be very pleased to have you submit your statement. How 
long is it ? 

Miss Huruey. It is not very long. 

Mr. Brooks. Would you like to submit it and summarize it in a 
sentence or two here now? Because then we will adjourn the hearing 
until June 17. 

Miss Hurtey. Yes, sir. 


STATEMENT OF MISS MARIE A. HURLEY, CHAIRMAN, LEGISLATION 
DEPARTMENT, NATIONAL FEDERATION OF MUSIC CLUBS 


Miss Hurzey. I just want to tell you I am Marie Hurley, national 
legislation chairman of the National Federation of Music Clubs, the 
world’s largest music organization. We are a member organization 
of the National Music Council, which was granted a congressional 
charter in 1956. 

We have 5,000 music clubs throughout the United States. Its mem- 
bership of approximately 600,000 includes teachers, composers, concert 
artists, students, choral and symphonic societies, and the music depart- 
ments of schools and colleges. 

The purpose of the National Federation of Music Clubs is to raise 
the musical standards of our Nation, to aid and encourage musical edu- 
cation, and to promote the composer, the young artist, and the musical 
youth of America. 

It also assists with music for the blind, with the Braille Institute, and 
veterans who have served their country, America, and whose musical 
careers as a result have been interrupted. 

Mr. Brooxs. We want to extend to you the opportunity to revise or 
extend your remarks. We appreciate your coming down. If you 
have anything you want to ad you certainly may do that. 

Miss Hurtery. Thank you, sir. 

Mr. Brooxs. We would like to point out that Mr. Minor and Mr. 
Bess will testify, I understand at the June 17 or 18 hearing. We will 
be pleased to hear them then. 
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Miss Hurtey. I just want to say we are in full support of Repre- 
sentative Celler’s bill H.R. 5921, and we feel that this inequity to com. 
posers has existed for too long, and we should like to see very positive 
action taken during the 86th Congress. 

Mr. Brooxs. You are very kind to come down. There are several 
statements which will be made part of the record at this point. 

(The following statements were submitted for the record :) 


STATEMENT OF NAcIo Hers Brown IN Support or H.R. 5921 


I reside at Los Angeles, Calif., where I have lived since our family moved from 
my birthplace—Demming, N. Mex. My mother had come to New Mexico ag q 
pioneer from Illinois and my father had been sent there from California ag a 
Wells Fargo agent and became a western sheriff. My own arrival was in 1896, 
one year before enactment of the first copyright law in the United States which 
recognized a composer’s right to be paid when his music was performed publicly, 

In those days, music had not yet become a means for advertising commercia] 
products or attracting patrons to places of public entertainment or refreshment, 
As in many other families, music centered about the home in those days, and 
we had our own family chamber ensemble, my mother playing the piano, my 
father the clarinet, my sister the cello, and I played the violin. 

At the age of 15, we had moved to Los Angeles where I was violinist and con- 
cert master of the combined Los Angeles High School Orchestras. From that 
time to the present, I have constantly been engaged in writing musical composi- 
tions, some having a greater success than others. 

My first real success was the composition “Doll Dance” in 1927 which quali- 
fied me for membership in the American Society of Composers, Authors, and 
Publishers. Perhaps I should tell the committee something about my experience 
as a member of ASCAP because the jukebox operators would make it appear that 
our society is operated for the benefit of a favored few, and that talent is not 
fairly rewarded under the society’s procedures. In 1927, when I wrote “Doll 
Dance,” and for many years after that, I did not know any member of the 
society's board of directors. Yet this did not delay my admission to membership 
or prevent me from receiving a return from my songs in keeping with their 
popularity. In those days, no means had been devised of keeping a record of 
performances, and it was necessary to classify members on the basis of an 
evaluation of their works. Radio was in its infancy, and commercial television 
had not yet arrived. 

An ubusul year for me was 1929, with many compositions which have lived 
through the years, including ‘‘Pagan Love Song,” “ You Were Meant For Me,” 
“Wedding of the Painted Doll,” “Broadway Melody,” “Singin’ in the Rain,” 
“Should I,” “Chant of the Jungle,” ‘“‘The Moon Is Low,” and “The Woman in the 
Shoe” among others. 

The result was that, by the time I had been a member for 2 years, I had 
achieved what was then known as an AA rating. These works tided me over 
2 lean years until I wrote “Eadie Was A Lady,” “Turn Out the Light,” “Para- 
dise,” and “You’re an Old Smoothie.” The Songs that followed at respectable 
intervals included “Temptation,” “All I Do Is Dream of You,” “You Are My 
Lucky Star,” “Alone,” “Would You,” “Good Morning,” “You Stepped Out of a 
Dream” and “Love is Where You Find It.” 

At the present time, my rewards in ASCAP depend wholly on the performances 
of my works. They are carefully tabulated in the ASCAP of radio, television 
and concerts. I have been fortunate that many of my popular compositions 
have been played frequently on radio and television through the years. Of 
course these performances have been reflected in the income I receive from 
ASCAP. 

However, like many other songwriters, I have also turned my attention to 
writing more serious music. As some of you gentlemen may know, the market 
for serious music in America is very limited. For example, my work “American 
Bolero for Symphony,” which takes only 5 minutes to perform but which is 
orchestrated for at least 60 instruments has thus far not brought me any real 
financial return. I could not begin to estimate the time, effort, and money which 
I put into the writing and orchestrating of this composition. 

In my earlier years of composing, I wrote several compositions for perform- 
ance by string ensemble, which also have not brought any financial return. 
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Incidentally, “Singing in the Rain” was originally written for performance by 
a string quintet, while “Temptation” was first created as the main theme of my 
first symphony which I wrote when I was 18. 

The commercial success which these two compositions have enjoyed came 
only after they had been rewritten in a more popular style. 

The writing of serious music is something which I think is important to this 
country since all of us are anxious to have a musical heritage stemming from 
American composers. The compensation which songwriters receive from per- 
formance of those popular works which are accepted by the public enables them 
to spend the necessary time and effort on more serious works. 

The jukebox operators have tried to confuse the fundamental issue of whether 
the songwriter is entitled to compensation from them for the public performance 
for profit of his works by injecting groundless charges against ASCAP. ASCAP 
is a membership association and as such it is no more or no less than the 
songwriter, and publishers of whom it is composed. I have told you of my 
association with ASCAP. I assure you the experience of all other ASCAP 
members whom I know has been the same. We have found that members of 
ASCAP are compensated in a manner which fairly reflects their musical con- 
tribution. Of course, no system will ever be perfect, and we in ASCAP are 
continually revising our procedures to encourage new works and to enrich the 
musical literature of America. 

Of course some songwriters are more successful than others and these song- 
writers naturally receive more from ASCAP because their works are more 
popular with the public. I cannot see the logic of the argument that because 
there are successful writers who are members of ASCAP (whose works are 
performed on the jukeboxes) the jukebox operators should be exempted from 
paying royalties to anyone whose works the public performs on his jukebox be- 
cause these successful writers will share in these royalties. In this country a 
man is traditionally rewarded in terms of his success. There is no reason why 
the successful songwriter should be an exception to this tradition. 

The other point the jukebox operators have hammered at is that they will 
be charged an unfair rate by ASCAP. Since they have refused to discuss what 
rate would be reasonable it is difficult to understand the basis for this argument. 
In any event, the consent decree, under which ASCAP operates, entitles any 
commercial user of music who does not feel that the rate asked by ASCAP is 
fair to have the District Court of the Southern District of New York set a fair 
rate. 

The jukebox operators have hidden too long behind the same excuses. The 
time has come to realize that the reasons advanced by the jukebox industry 
for opposing repeal of the jukebox exemption from royalties are only camouflage 
for the real basis of their opposition—they want to continue to get something for 
nothing. 

I urge this committee to recommend passage of H.R. 5921 so as to require juke+ 
box operators to pay for the music which they use for their profit. 


JUNE 9, 1959. 
Mr. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D.C. 

Dear Mr. CeELter: I am indeed sorry that I was unable to attend the hearings 
just coming to a close. I hope this letter reaches you in time and I hope it will 
contain at least some part of the things you want to hear. I could talk at great 
length about music in all its commercial phases and uses, but I'll try and be 
brief. 

The primary thing to be considered, it seems to me, is a change in the anti- 
quated copyright law of 1909. I can remember, when I was a boy, songs sold for 
15 cents a copy, and records for about 35 cents or 50 cents—maybe even less. 
Since that time, the price of sheet music has gone up to 50 cents and records sell 
for $1, while an album sells for $5. There has been no change in the royalties 
paid to writers or publishers, however. It was 2 cents in 1909 and it’s 2 cents 
now. 

The sheet music business has all but disappeared. 

Any remedy to any part of the musical structure is like patching a tire while 
the engine is disturbed. I don’t say there are not inequities that we can fix 
quickly, but I think the jukebox bill will help greatly to overcome one such 
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inequity. It is a product of the age and only in the last 20 years or so has jt 
become the colossus that it is. I don’t have the figures, but you surely must 
know approximately how much is spent in coin-operated machines, not one penny 
of which goes to the author, composer or publisher, except for the sale of the 
original record. As a matter of fact, I believe these are given away free jp 
most cases. It seems to be a “gimmick” inherent in our modern way of life 
to give things away, like dishes at movies, free trips, washing machines, cars, 
etc., on television, anything to advertise the product. This may be all well and 
good, and sound American know-how, but it feels pretty bad when you're the 
thing that’s being given away. I, personally, cannot complain about falling on 
hard times, but I have always worked very hard and I think this, added to what. 
ever gift I may have, has kept me in the forefront of musical earners. However, 
because a few of us do make a good living out of music, it does not remedy the 
injustice of the situation. My own personal opinion, which has nothing to do 
with your bill or the topic under discussion, is that it is all pretty much con. 
trolled by two or three sources (see antitrust laws) which are not always beneyo- 
lent to the people they purchase their raw material from. 

Anything you can do to affect a fair and equitable change in the laws to all 
parties, would be most appreciated, I’m sure, especially by the songwriter whose 
only two defensive weapons are his typewriter and the American Society of Com- 
posers, Authors, and Publishers. I realize how difficult it is to be an impartial 
investigator, but I’m sure that when you see both sides, the obvious truths will 
become apparent to you and your committee and you will arrive at some just 
settlement. 

In the meantime, my grateful appreciation, along with all the members of 
my profession, for the time and interest shown in this matter. It has gone un- 
investigated too long. 

With the kindest regards, I remain, 

Sincerely yours, 
JOHNNY MERCER. 


June 15, 1959. 
Hon. Evwin B. Wis 


Ohairman, Subcommittee on Patents, Trademarks, Copyrights, 
House Office Building, 
Washington, D.C.: 

Although I am unable to attend hearings on H.R. 5921, I wish to express my 
views on this important legislation. We songwriters and our publishers feel 
that it is no more than fair that we have the right to license all who use our 
music commercially. The jukebox industry has grown to immense proportions 
by using the creations of songwriters and publishers. That industry should be 
under the same duty to pay royalties as all other commercial users of music have 
been since 1909. Certainly there is no reason for singing the jukebox industry 
out for special treatment. As one who has been fortunate to achieve commer- 
cial success in songwriting. I know how important it is to young songwriters 
that they receive compensation from all commercial users of their music. Only 
with this encouragement will a new generation of songwriters arise to supply 
future American music. I respectfully request that this telegram be made part 
of the record. 

Respectfully submitted. 

CoLe PorTER. 


Mr. Brooxs. The subcommittee will stand adjourned until June 17. 


(Whereupon at 12:15 p.m. the subcommittee adjourned, to recon- 
vene on June 17, 1959.) 
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AUTHORIZING ROYALTIES FOR MUSICAL COMPOSI- 
TIONS ON COIN-OPERATED MACHINES 


WEDNESDAY, JUNE 17, 1959 


House or REPRESENTATIVES, 
SUBCOMMITTEE No. 3 OF THE 
CoMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:45 a.m., in 
room 346, Old House Office Building, the Hon. Jack Brooks, presiding. 
Present: Representatives Brooks, Tuck, Libonati, Cramer and Lind. 
say. 

Also present : Representative Celler and Cyril F. Brickfield, counsel. 

Mr. Brooxs. Gentlemen, the subcommittee will come to order. 

The first witness for today in our hearings on H.R. 5921 will be 
Mr. Hammond E. Chaffetz of Washington, D.C. 

Mr. Chaffetz, if you will come forward and sit down, please, we 
will be delighted to have your testimony. 

Prior to that I would like to say that as you know, we held hearin 
three long days last week, during which time we heard sedaaniity 
from the proponents of the bill. It is my hope that in the next two 
days, when we have some 14 witnesses today and some 12 more sched- 
uled to be heard tomorrow, we can hear the major arguments of the 
opposition, as I assume that you are, and that we will limit as much 
as possible repetitious rehearsal of the same fact situations from 
other witnesses. 

Witnesses can submit their statements in full but I think that the 
counsel for the opposition would certainly understand that there is 
no point in each person going over the same details which have al- 
ready been well laid out by yourselves. 

Mr. Cuarrerz. We will undertake to cooperate with you very fully 
in that direction, Mr. Chairman. 


STATEMENT OF HAMMOND E. CHAFFETZ, REPRESENTING THE 
WURLITZER CO., THE SEEBURG CORP., AMI, INC., THE ROCK-OLA 
MANUFACTURING CO., AND UNITED MUSIC, INC. 


Mr. Crarrerz. Mr. Chairman and members of the subcommittee, 
my name is Hammond E. Chaffetz. I am a lawyer, a member of the 
firm of Kirkland, Ellis, Hodson, Chaffetz & Masters, with offices in 
Chicago, Ill., and Washington, D.C. I represent the Wurlitzer Co., 
the Seeburg Corp., AMI, Inc., The Rock-Ola Manufacturing Co., and 
United Music, Inc. Each of these companies manufactures coin- 
operated phonographs known as jukeboxes, 
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While H.R. 5921 does not subject the manufacturers directly to 
royalty payments, they are here, as they have been in the past, ‘a 
the important reason that they feel that their businesses would be 
seriously jeopardized by the enactment of the bill. They also are 
here to lend support to their customers who buy their machines, 

I would like to point out right here that the operators of jukeboxes 
are struggling now under the increasing costs that all businesses have 
been suffering. It is evidenced by the fact that many of these op. 
erators are being forced into other lines of endeavor, something like 
the farmers. That is the situation they are in now, the typical juke- 
box operators. First, there are fewer of them today than there were 
when we testified before this subcommittee several years ago. The 
number of jukebox operators is going down and those that remain 
in the business are being forced to get into other lines of endeavor 
just to make a living. That will all come out later from witnesses 
who will follow me here. 

Your subcommittee, although its membership has changed from 
time to time, has consistently refused to stamp this legislation with 
its approval, and for good reasons which I shall undertake to review 
briefly. 

1. Performance rights are a creature of the Congress and do not 
exist at common law or under the Constitution. Songwriters and 
lyricists have no performance rights except as the Congress, acting 
in the public interest, chooses to confer them. There is no question 
here of anyone taking another’s property, but whether the Congress 
should now decide to extend performance rights into an area that was 
deliberately excluded from the 1909 statute. 

2. The exclusion of coin-operated music instruments under the 1909 
act was not, as you may have been led to believe, an insignificant and 
inadvertent matter. It is not likely that Congress would have gone 
out of its way in 1909 to spell out the express exemptions of section 
1(e), if little purpose was served thereby. In 1897, Congress recog- 
nized musical public performance rights for the first time. The 1909 
act was designed to restrict the earlier statute, among other things, 
by limiting performance rights to public performances “for profit,” 
and by excluding coin-oper: ated machines from the definition of public 
performance for profit. The 1909 act also provided for the auto- 
mate licensing of mechanical reproductions through the mechanical 

yalty provision. 

vy think it would be helpful if I read just two sentences from the 
1909 act: 


The payment of the mechanical royalty— 
the 2 cents per side per record royalty is the reference there 
provided for by this section shall free the articles or devices for which such 
royalty has been paid from further contribution to the copyright, except in case 
of public performance for profit. 

In other words, the Congress provided that the 2-cent royalty shall 
be the only royalty paid in connection with recordings, except in the 
event of public performance for profit. 

But later on the same section provides that : 

The reproduction or rendition of a musical composition by or upon coin- 


operated machines shall not be deemed a public performance for profit unless 
a fee is charged for admission to the place where such reproduction occurs. 
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That is the scheme of the statute, that the mechanical royalty shall 
be the only royalty to the copyright owner except where there is a 
public performance for pe and the Congress decided that repro- 
duction on coin-operated machines was not public performance for 

rofit. 

; Incidentally, coin-operated musical instruments were as significant 
in 1909, relatively to the population, as they are today. We demon- 
strated this in hearings before the congressional committees in 1952 
and 1953. Then coin-operated pianos predominated of course, but 
there were literally thousands of phonographs with big horns, 40-inch 
horns, not earphones. 

We actually produced in 1952, before this committee, substantial 
documentary proof. We had advertisements dating back in those 

ears, the early 1900’s, showing how important in those days were 
these nickel machines, not the penny machines that have been men- 
tioned by earlier witnesses in these hearings. 

Questions have been asked here about the considerations which 
motivated the 1909 compromise. The legislative history is not as 
complete as it might be but it is of interest to note that even then 
there was a serious concern about the dangers of monopoly. 

The committee report stated that there must be prevented— 

* * * the formation of oppressive monopolies which might be founded upon the 
very rights granted to the composer for the purpose of protecting his interests. 

In providing that performance on a coin-operated machine is not 
to be deemed a public performance for profit, the Congress in 1909 
was undoubtedly influenced by the fact that the brief “performances” 
of musical selections on coin-operated machines occur at unscheduled 
times in a great number of diverse locations, at the selection of one 
person who causes the music to be played for his own entertainment. 

Except for this one individual, the music may be unattended or 
unheard. Those persons who may incidentally hear it have not paid 
to hear it, and if they do, they may indeed not want to hear it. 

In other words, the Congress in the 1909 act, in restricting the 

ublic performance rights created by the 1897 act, to public per- 
ormance for profit, concluded that performances in com-operated 
machines were not within the class of public performances for profit 
which should be subject to royalty payments. This, to me, is the 
true rationale of the statute. 

8. In anticipating the danger of monopoly, the Congress in 1909 
surely owed great foresight, and in all due respect to Senator 
O’Mahoney and to the distinguished chairman of this committee, 
Mr. Celler, that aspect simply cannot be brushed under the rug. This 
isan ASCAP bill. It has always been an ASCAP bill and the com- 
mittee must consider whether in the light of ASCAP’s history it can 
conscientiously subject the thousands of small jukebox operators to 
“negotiations” with ASCAP. 

I believe, with the minority of the Senate committee, that negotia- 
tion between small businesses on one side and monopoly on the other 
is not the American way. And I am very much caaanie as to how, 
under the antitrust laws, three or more performance rights societies 
can agree with the jukebox operators, and among themselves, on the 
amounts and division of royalty payments, in the manner that has 
been suggested in these hearings. I should suppose that this would, 
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at least, require express statutory authorization in the nature of an 
exemption from the antitrust laws. 

The organization of ASCAP has been and, I believe, still is a mat. 
ter of great concern to the Department of Justice, Antitrust Division, 
because of its monopolistic attributes. True, there was a consent 
decree in 1950 and royalty rates are now subject to arbitration by 
the District Court for the Southern District of New York. But the 
court which rendered that decree barred ASCAP from ever collecting 
royalty payments from motion picture theater owners, the com- 
plainants in that case. 

The significance of this provision of the consent decree cannot be 
minimized. If arbitration of royalty payments is an adequate pro- 
tection to the small businessman, why did the court make an exception 
of the theater owners? Would the court have treated jukebox oper- 
ators any differently than theater owners if they too were before the 
court at that time? 

The consent decree also required that any license to a radio or TV 
network or wired music service should include affiliated radio and TV 
stations carrying the licensed programs and all subscribers to the 
licensed wired music, and barred the separate licensing of each sta- 
tion or subscriber using network or wired music service programs, 
Whenever practicable the decree protected the little fellow from hay- 
ing to negotiate with ASCAP. 

is the Congress going now to legislate with respect to the jukebox 
operators in a manner counter to the principle that was established in 
the antitrust consent decree? 

On this score, it is worth noting the circumstances in which BMI 
came into being. After surviving for weeks on “Jeannie With the 
Light Brown Hair” (which ASCAP didn’t control), while attempt- 
ing to work out a fair bargain with ASCAP, the great radio networks 
felt impelled to organize BMI in self-defense, so as to avoid being at 
the mercy of ASCAP. This episode alone, I would think, should give 
this subcommittee some pause with regard to requiring the small 
jukebox operators to negotiate with ASCAP under a law which 
provides for no ceiling. 

Also; with all due respect, I do not think that Chairman Celler was 
warranted in putting the manufacturers of jukeboxes in the same class 
as ASCAP because they, too, had signed antitrust decrees. The rec- 
ord will show that the charges against the three manufacturers who 
signed decrees were concerned only with the claim that each of them, 
in dealing with its own distributors, undertook to prevent the distrib- 
utors from selling outside their specified territories—a practice, some- 
times referred to as bootlegging, which to this date has not been finally 
determined to be illegal by any court. 

In his annual antitrust review for 1957, after reviewing the develop- 
ment of several current cases dealing with territorial restrictions, 
Prof. Milton Handler concluded that— 

The fact remains that to this day, there has been no authoritative judicial 


determination condemning territorial restrictions. Indeed, the law is to the 
contrary (p. 5). 


A few years ago, at the instance of the automobile dealers, the Con- 
gress seriously considered legislation which would legalize territorial 
agreements between manufacturers and their distributors, and, I 
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believe, such legislation is still under consideration. I think it is 
pefore the House Commerce Committee. 

Much has been made of the fact that the distributors of Seeburg, one 
of the concerns for whom I speak here today, have licenses from 
ASCAP in connection with the background music business. It was 
said that their relations with ASCAP have been entirely amicable 
If amicability includes a series of proceedings before a Federal judge 
in New York which have not yet come to a conclusion, then the rela- 
tions have been amicable. And the court proceedings came only after 
the Seeburg distributors discovered that ASCAP had been charging 
their principal competitors a much lower royalty than the $3 rate per 
location they had been paying. 

I can assure you that the experience of Seeburg’s distributors in 
negotiations with ASCAP under the auspices of the court have not 
convinced Seeburg that it should alter the views it has held over the 
years as to the pending legislation. On the contrary, experience 
has shown how onerous is the procedure of appealing to the court, 
which has been alluded to here as a solution to the monopoly prob- 
lem. Thesmall jukebox operator would hardly regard this a practica- 
ble avenue for him in any event. 

4. Apart from the monopoly problem, this subcommittee will, I 
believe, wish to have more information than has been presented thus 
far as to just how ASCAP functions with regard to the songwriter. 
Senator O’Mahoney’s report indicated that there are problems in this 
area but these were said to be of an internal nature and should not 
be allowed to influence the passage of the bill here in question. This 
subcommittee may take a different view. Certainly, if you should 
conclude that the jukebox operators should increase their payments 
to the small songwriters, you will wish to know in what degree your bill 
is calculated to accomplish the desired result. 

Without getting into extensive detail, this is what happens to roy- 
alties collected by ASCAP. In 1958, when ASCAP collected almost 
$29 million in royalties ($28,441,754), it first deducted over $5 mil- 
lion for administrative expenses, leaving slightly more than $23 million 
available for distribution. From this, 50 percent was funneled to its 
publisher members, only 5 percent of whom received four-fifths of 
the total. Of the other 50 percent allocated to authors and com- 
posers, only one-fifth was distributed on any basis related to the 
current performances of their individual compositions. The remain- 
ing four-fifths of the composer and author royalties were distributed 
on the basis of factors reflecting a subjective rating system. 

Admittedly, these formulas are complex. I do not pretend really 
to understand them. What I have done is take from the reports 
of Congressman Roosevelt’s subcommittee. 

The writer distribution plan of 1957 when submitted to a sub- 
committee of the House Small Business Committee which investi- 
gated ASCAP last year required no less than 8 pages of statement, 
followed by 7 pages of explanatory notes. But certainly one thing 
is clear from it. If ASCAP is given the right to tax jukebox op- 
erators, slightly less than 9 percent of that money, under its present 
system, would be distributed to songwriters, the ostensible beneficiar- 
les of this legislation, on a basis related to the use of their songs by 
the jukebox operators. 
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The remainder, slightly under 92 percent, will be distributed to 
ublishers and to songwriters on the basis of seniority and other 
actors which would enable an ASCAP member whose songs were 

never played on jukeboxes to collect a substantial part of the jukebox 
royalties. 

nder the system presently installed, for instance, it would be pos. 
sible for a composer in the controlling group in ASCAP to draw roy- 
alties from takahan operators for 25 years, without a single pla 
of any of his songs on a jukebox, Even more unbelievable, but equal 
ly true, is the fact that such a composer could keep on drawing these 
royalties even if his compositions were never again played or per- 
formed anywhere, at any time. 

The present ASCAP machinery appears to favor a dominant few, 
At least this was the opinion of the es Small Business Committee, 
and the statements I have made in this respect can be easily verified 
by the record of the hearings and the report of Subcommittee No, 5 
of that committee in 1958. 

Representative Roosevelt, chairman of that subcommittee, on the 
floor of the House on May 18 of this year, indicated that the ASCAP 
setup is such that “the continued existence of several thousand small 
business members of the industry is at stake.” Can this system be re- 

arded as a purely internal matter of no relevance to the present 

SCAP bill? 

I have just learned this morning that Congressman Roosevelt has 
called for further hearings in that matter in the near future, 

5. Without any question the entire jukebox industry is firmly op- 
posed to any legislation that will subject any of its members to having 
to bargain over royalty payments with ASCAP. The subcommittee 
will ask whether we have any alternative proposal. 

Before discussing solutions to the tie. however, we believe it 
to be in order to raise the question hace there really is a problem 
to begin with. The fact is that no showing has been made in these 
hearings, or in any that have preceded them, that the present copy- 
right laws inadequately encourage the creation of music. 

The report which accompanied the hearings on the 1909 copyright 
law (H. Rept. 2222, 60th Cong., 2d sess., p.7) announced the national 
philosophy of the copyright law. It made clear that the enactment 
of copyright legislation by Congress under the Constitution was not 
based on any natural rights that the author had in his writings. The 
report noted that— 


the Constitution does not establish copyrights, but provides that Congress shall 
have the power to grant such rights as it thinks best. 


The grant of these rights, however, was— 
not primarily for the benefit of the author, but primarily for the benefit of the 
public— 
through encouraging creative efforts of authors. 

The object of copyright legislation, in the words of the committee, 
1s— 
not that any particular class of citizens, however worthy, may benefit, but be- 
cause the policy is believed to be for the benefit of the great body of people, in 


that it will stimulate writing and invention to give some bonus to authors and 
inventors. 


(H. Rept. 2222, 60th Cong., 2d sess., p. 7.) 
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We are told by the proponents that there is already such a volume 
of music that often good compositions can’t get a hearing. Although 
entitled by law to a mechanical royalty of 2 cents per composition or 
4 cents for each record, composers bargain away some of this amount 
in order to get their songs recorded. So we are not really concerned 
here with increasing the incentive to get more songs created. It 
would be only human for the songwriters to wish for just the opposite. 

If there were a demonstrated need for more financial incentive for 
the writing of new music, your committee might well wish to examine 
other alternatives as well. I have in mind the fact that the music 
publishers who dominate ASCAP and whose business success depends 
on musical creations, might be able to improve the terms under which 
they deal with the authors and composers. If the publishers were 
genuinely concerned about the supply of music they would undoubt- 
edly act on their own volition. 

Genrposers would naturally like to have more income, but wouldn’t 
weall? Some have testified that they would have more time to donate 
to charities and other patriotic purposes, if this bill were enacted. 
And as appears in the record of an earlier hearing, ASCAP wrote to 
the National Federation of Music Clubs that it would have more funds 
to donate to that club if this legislation became law. However, it 
was able under the existing circumstances to send its check for $10,000. 
There may have been other such checks that haven’t come to our atten- 
tion. The National Federation of Music Clubs, you will recall, is one 
of the organizations that Chairman Celler suggested might be re- 
garded asa sponsor of the present bill. 

The importance of what I am addressing myself to now is this: 
Increasingly we get the impression that ASCAP is not concerned here 
with the distribution to particular songwriters of royalties collected 
from jukeboxes on the basis of the use of their music. The impression 
we get is that ASCAP is thinking of the jukebox industry as a source 
of revenue for ASCAP, collectively for the members of ASCAP. 

I think that is demonstrated partly by the nature of some of the 
testimony here. Morton Gould, one of the leading witnesses for 
ASCAP, does not write any songs for jukeboxes. Why does he come 
before this committee and claim he is entitled to share in royalties to 
be collected from jukeboxes? As to the lovely lady, the daughter 
of John Philip Sousa, who testified in these hearings several times in 
the past, who was here again this year, and who talked about her in- 
come coming from copyright royalties, I am not aware that “Stars and 
Stripes Forever” is a jukebox piece or ever was, but she seems to feel 
that as a member of ASCAP there is a pool of funds here that should 
be available to distribute among ASCAP members. 

I think that is a very significant aspect of the problem here, because 
I cannot believe that this committee is going to be concerned about 
what ASCAP in the abstract, as an organization, should be entitled 
to tax the jukebox industry for the benefit of the members of ASCAP. 
If you are concerned here at all it must be in regard to the interests 
of the particular songwriters whose songs are played on the jukeboxes. 

But we do not consider that the desire to have more funds, for 
whatever purposes, is a ground in itself, for subjecting jukebox 
operators to royalty payments. 

We have already stated that no inherent right exists to royalties 
from performance rights. The matter is one wholly within the dis- 
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cretion of Congress, which, acting in the public interest, must decide 
whether the present law should be extended. The contention that 
section 1(e) is a legal anachronism is not supportable, It is for the 
Congress to decide, on the basis of the facts, who shall be subject to the 
payment of royalties and in what circumstances. 

ur submission is that on the facts of record no case has been made 
by the penposents on the only basis open to them, namely, that of 
fairness as between the contending groups—jukebox operators on the 
one hand and songwriters on the other, and I refer to songwriters 
whose songs are played on jukeboxes. 

The jukeboxes now pay substantial sums through the statutory 
mechanical royalties on recordings. From 20 to 25 percent of all ree- 
ords pressed in the United States are purchased by jukebox operators, 
The costs of mechanical royalties paid on those records obviously are 
passed on to the operator. It is said that unlike the household pur- 
chaser, the jukebox operator uses the records commercially. He Seek 
but he also buys the same records in multiples of 10, 20, 50 and some- 
times more. 

The records do not last him a lifetime as they do the individual pur- 
chaser. They must be replaced constantly. I have asserted in earlier 
hearings, and I now repeat, that, if anything, the individual user who 
buys in wholesale quantities might well be allowed a smaller unit 
royalty payment than the individual buying single records for lifetime 
use. 

In all events the total number of records purchased by jukebox 
operators entail payments of mechanical royalties totaling upward 
of $2 million, a sum which compares favorably with amounts paid 
by other users of music. 

If you divide the total mechanical royalties paid in connection 
with records used on jukeboxes among the operators it comes out 
to something over $200 per year per operator that are now collected 
solely because records are made on jukeboxes. 

It simply cannot matter that these royalties are mechanical and 
not in form paid for performing rights. The records are used for one 
purpose only, in jukeboxes. If there were no jukeboxes these records 
would most likely not be made. Their use in jukeboxes is what 
accounts for the mechanical royalties on them being payable. 

6. On the other hand, let us see what the proponents seek here. 

The present bill sets no limit upon the amount of royalties which 
would ~ levied on the jukebox operators. In effect, the bill confers 
a right to levy unlimited royalties on jukebox operators. As Mr. 
Kaye testified here the other day, “The sky is the limit.” Congress- 
man Celler recognized that this was a weakness in the bill. 

Proponents have repeatedly asserted that ASCAP fees are subject 
to approval by a Federal district court under the ASCAP consent 
decree. Not only is it not a practical protection for the individual 
operator, but BMI, SESAC, or any other individual holder of per- 
forming rights are not subject to the consent decree. 

ASCAP has testified, both at these and prior hearings that it will 
be reasonable in its demands. But let us see how they purported to 
be reasonable in 1953. 

At that time ASCAP, deeming itself to be acting reasonably, spon- 
sored legislation with a limit on royalties of one penny per song, per 
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week in each machine. This would have amounted to a royalty pay- 
ment by the average operator of $1,560 per year or almost one-half 
of his net income. The total amount collected from the operators 
would have been almost $16 million, and that was at a time when 
ASCAP’s total income from all other sources was only $18 million or 
$20 million. 

ASCAP has always for some reason or other regarded this as a 
bonanza, as a lush industry with millions of dollars available to be 
collected by ASCAP if only this bill could be passed. | 

ASCAP currently has indicated that it might be receptive to a 
proposal for payments of from $15 to $25 per machine per year. 

Congressman Celler has suggested that this would involve pay- 
ments of only 4.5¢ to 6.8¢ per machine per day. A nickel does seem 
rather insignificant—less than the cost of a newspaper in many cities 
today. But the typical jukebox operator with 50 machines would 
have to pay from $2.25 to $3.40 per day or $821 to $1,241 per year. 
This would come out of a yearly gross, on the basis of Congressman 
Celler’s figures, of around $35,000, but a net of somewhere between 
$3,000 and $6,000 a year, which includes both the salary of the oper- 
ator and the return on his investment before he pays his income taxes. 
In brief, the nickel per machine per day would cripple a substantial 
segment of the jukebox industry. Probably thousands of jukebox op- 
erators would just cease doing business on the basis of this nickel 
per machine per day, which amounts to several hundred dollars a 
year out of a marginal income at best. , 

There just isn’t the bonanza in this legislation that ASCAP has 
convinced itself of. This is apart from the question I raised earlier, 
and which Mr. Kaye adverted to, as to how the nickel a day limitation 
could be forced on the existing performance rights societies and 
any others which may come on the scene once this legislation is en- 
acted. Other groups will be organized because they too think they 
should share in this income. 

7. If, nevertheless, in the judgment of the committee an additional 
payment by the jukebox operators should be considered in the public 
interest then we submit, your committee will wish to make sure that 
the payments called for are reasonable—there must be a reasonable 
ceiling in any event; that the jukebox operators will not be required 
to negotiate with ASCAP and an undetermined number of other 
organizations and that additional assessments against jukebox oper- 
ators will actually go to the songwriters whose compositions are used 
in jukeboxes. 

Our basic position is that no showing has been made that addi- 
tional payment is called for, and if the decision should go against us 
in this issue, our suggestion has been, and is, that the avenue should 
be explored of increasing the statutory mechanical royalties. This 
has the great advantage of eliminating ASCAP as the middleman. 
The machinery is already in existence for the automatic assessment 
of the amounts to be paid, and the sums to be collected are distributed 
in accordance with the use of the music of the particular composers. 
The residual problems of applying any added assessment against rec- 
ords played in jukeboxes could understandably be solved with the 
cooperation of those most familiar with that aspect of the business. 

There may be other solutions. We are entirely willing to consider 
any that may be suggested if they do not involve the very serious ob- 
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jections that we have to the rowe bill and provided always, of 
course, that the decision should be reached that additional payments 
are called for. 

Thank you. 

Mr. Brooxs. Thank you very much, Mr. Chaffetz. 

I wonder if the members have any questions Mr. Libonati? 

Mr. Lisonatt. There are several phases in this area that have been 
discussed and testified to: Say, bootlegging of records. A claim was 
made here that predominantly that practice is common in the jukebox 
industry. Is that true? 

Mr. Cuarrerz. I have never heard that term before this moment, 
I was here at the early part of the hearings last week. I did not hear 
them all. Frankly, you are asking me about something I have never 
heard about. 

Mr. Lisonatr. Do you know whether or not that practice goes on 
at all? 

Mr. Cuarretz. I have never heard of it. It may exist. I am just 
saying I never heard of it. I have been representing these manu- 
facturers, I have been in these hearings, for 20 years, but I have never 
heard that term before. I don’t even know what it means. 

Mr. Lisonatt. Have you ever examined the records that are played 
ieee just as a matter of observation ? 

Mr. Cuarretz. I have seen many jukeboxes. I cannot say I have 
made any meticulous examination of records. 

Mr. Linonatt. In your knowledge and understanding is it true that 
some of them are not properly labeled as to the composer or lyricist! 

Mr. Cuarretz. As I say, you are asking me something that is just 
beyond my knowledge. I am not denying that it exists, but I have no 
knowledge of that aspect at all. 

Mr. Lisonatt. Mr. Chaffetz, how did you arrive at the 9 percent 
determination that would inure to the benefit of the composer or 
lyricist ? 

Mr. Crarrerz. On this basis: As I say, this is all computed from 
the report of Congressman Roosevelt’s committee. You have only 
half of the funds that are distributed, that go to songwriters and 
authors, and only one-fifth of that portion that goes to songwriters, 
which is distributed on the basis of performances, actual perfor- 
mances. If you apply that one-fifth against the total income of 
ASCAP it comes out to about 9 percent of the total. 

Mr. Lisonatr. And the 1 percent would go to the publishers? 

Mr. Cuarrerz. No, that is not true. 

Mr. Lisonatr. And the administrative expenses ? 

Mr. Cuarretz. No, I do not want to be unfair and difficult and I 
do not want to mislead you. 

After taking the 5 million or $6 million administrative expenses out 
of the 28 million, there is about $23 million left. Half of that does 
go to a class known as songwriters and authors, but of that half, only 
one-fifth is distributed on the basis of performances. 

As I said in my statement, the other four-fifths, which go to song- 
writers and authors, are not distributed on the basis of performances 
but on the other bases set forth in the very elaborate system that 
ASCAP has devised, and which we think and I am sure Congressman 
Roosevelt thinks is weighted in favor of the dominant songwriter 
group, but not the group whose songs are currently played. 
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Mr. Lisonatt. Has the division of these moneys ever been attacked 
jn court, where they set up a formula that even those that have not 
any presentment or use of their songs at any time receive emoluments ¢ 

Ar. Cuarretz. There have been challenges, I think some in court, 
but I think that is now pending before Congressman Roosevelt, and 
he, as I understand it, has asked the Department of Justice to report 
to him. 

Mr. Lisonatt. Do you know the average earnings of a jukebox 
owner in the common category who owns, say, 20 to 40 boxes, as to his 
net ? 

Mr. CuHarretrz. Yes. We have a witness, Mr. Libonati, who will 
give you the results of a survey, the best type of survey we could 
make. But generally speaking, I do not think there is any contro- 
versy about that. I have listened to the figures presented here on the 
other side, I have seen the figures put out by Billboard. There is no 
question that the typical operator of 30, 40, 50, 60 jukeboxes has a net 
income after he pays his expenses of as low as $3,000 or lower, that 
may go up to $5,000. 

4 I said earlier in my statement, it is so low that the typical juke- 
box operator today cannot make a living out of the jukebox business— 
and more and more of them. I was surprised to learn this year how 
much it has changed over last year. They have to get into another 
business, because you cannot make a living out of this business. 

Mr. Lrsonatt. As long as you have attended these hearings from 
year to year representing your people, have you ever heard anyone in 
the music business, either a lyricist or a composer, testify as to how 
much per year was beang paid to a lyricist or songwriter, or the average 
lyricist and songwriter ? 

Mr. Cuarrerz. No. 

Mr. Lrsonati. Why do you think there is a reticence on the part of 
persons submitting their cause before us to give us that information ? 

Mr. Cuarrerz. [ think that is a very good question, Mr. Congress- 
man. I do not want to repeat a lot of the questions we have raised 
before, but I do think that if the chairman of this committee is of the 
opinion that the copyright laws are not adequate today to give the 
songwriters the income that they are entitled to in order to encourage 
them to create and write more music, this committee should have more 
information on what their incomes are and how they are distributed 
from the various sources. 

I was quite surprised, frankly, that Senator O’Mahoney in his re- 
port referred to this aspect as being a purely “internal matter” among 
the songwriters and the publishers. I would think that the committee 
would first want to know what the facts were before trying to reach 
the decision as to whether additional funds should come to them; and 
you would particularly want to know how much a particular song- 
writer would get from this new source of revenue if this bill were 
passed, in connection with the playing of his songs on jukeboxes. 

That has not been explored in this committee, and I do assert that on 
the record to date and on the record for the last 20 years that I have 
attended these hearings, that has not been explored. The proponents 
have not come forward and tried to show to this committee, as to any 
nickel that would be collected from a jukebox, how and why and 
under what circumstances that nickel would go to the songwriter who 
wrote the song that produced the nickel. 

42802—59-——14 
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They have been very careful not to get into that area. 

Mr. Lisonati. Unless we had that information, could we basical] 
establish a formula of tax and write it in the bill, and be fair to sma 
business and be fair to the individual who in some part or some way 
is the stimulus for that small business operating ¢ 

Mr. Cuarretz. That is one of my first points. We in the jukebox 
industry would le very reluctant to sit here and say that the composer 
shouldn’t get fair pay for what he produces. But that is not the way 
the question has been presented here. As I say, what concerns us 
most is that the question seems to be, not the payment to the partic- 
ular composer for his music, but whether there is not a source here of 
funds that ought to be made available to ASCAP. That is a very 
fundamental issue in these hearings, I submit. 

Mr. Lisonatt. Would you consider, with your experience and 
knowledge of this industry, the jukebox industry, that a 6 percent 
tax would be confiscatory on the average as to the average jukebox 
owner, the man, say, who has 20 to 40 boxes ¢ 

Mr. Crarretz. On his gross? 

Mr. Lisonatt. On his gross or net. It would have the same effect. 

Mr. Cuarrerz. I think it would just put several thousand operators 
out of business. I don’t think there is any question about it. Just 
look at the figures yourself. 

Suppose you have a typical jukebox operator-—— 

Mr. Lasonartt. In either case, the gross or net, it would be confis- 
catory ? 

Mr. Cuarrerz. If he is earning $3,000, $3,500, even $5,000 a year, 
and that includes his return to jukeboxes, which is thousands of dol- 
lars, includes his salary for the long hours he puts in, and he has to 
pay his income taxes out of that. Any significant amount that you 
take out of that in addition to what he already has to pay is just going 
to make it that much harder for him to survive. That is all there is 
to it. 

Mr. Lisonatt. Are you going to submit figures through these indi- 
vidual witnesses relative to the cost of jukeboxes / 

Mr. Cuarretz. Yes. 

Mr. Lisonati. The average good places and the places where there 
is just an ordinary play on them? Are you going to submit that to 
this committee ? 

Mr. Cuarretz. Yes. I think there are representative witnesses here 
who will tell you their own facts and figures, and who know about 
their neighbors and competitors. 

I think we are prepared here to expose to you anything that is avail- 
able from the standpoint of the costs of the operator. 

Mr. Lisonati. Thank you. I appreciate your purpose and the de- 
termination you have put forth. 

Mr. Brooks. Mr. Libonati, I was going to suggest that it might be— 
the ASCAP representatives, BMI, and SESAC would be better able 
to amplify their distribution system as to what the composers and 
lyricists actually receive. I would like, if the committee would be 
interested, to have counsel get in touch with Mr. Finkelstein and Mr. 
Collins and ask them to submit to the subcommittee a breakdown on 
what the average composer receives, if you are interested in it. It 
does seem pertinent. 
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Mr. Lisonatt, It is pertinent, and I asked and I received no response 
from some of the witnesses. Perhaps they were not informed of it, 
but certainly we cannot try their case. We only ask for facts and 
data which will enable us to determine honestly what position we 
may take on legislation. 

may tell you that I do not think there is a member of this com- 
mittee which will in any way assess an industry, especially a small 
business, if a tax is the difference between maintaining a healthy 
business and healthy relationships and creating an imposition upon 
business which through a confiscatory imposition would destroy, as 
they said here, the golden egg. 

Mr. Brooks. Mr. srickfield will you get in touch with Mr. Finkel- 
stein or Mr. Collins and ask them to give us this breakdown? They 
may speak tomorrow or subsequently. (The information referred to 
a mg on pp. 131-134. ) 

Mr. Lindsay, do you have any questions, sir? 

Mr. Linpsay. A couple of questions, on the policy of this whole 
problem. 

Of course, I guess it is understood that under the present system 
there are performance royalties given when a eueled is played 
over television or radio, and you will have a performance royalty 
any time in a public place, entertainment place, a hotel room or 
what have you, where there is background music? 

Mr. Cuarretz. That is correct. 

Mr. Lanpsay. The thing that puzzles me is, of course the march 
of time brings new gadgets all the time. You used to go in the 
grocery store and buy your meat and your vegetables in the raw 
stage. Now you go in and buy it wrapped in a cellophane package. 
And all over, in every area of endeavor, we see greater use of coin 
machines. They use them on highways now. Instead of handing 
a nickel to the man, you put it in a box. 

The question I have is, as long as you do have a system which does 
give—in theory, at least—to the songwriter a performance royalty 
for the public performance of his song, is there any logical reason 
in this day ak age—and I am not talking about the penny arcade 
days, but in this day and age, when so much of public entertainment 
is through coin-operated machinery, and probably will be increasing] 
so as time goes on—is there any reason to make a distinction, a dit. 
ference, apart from whether or not ASCAP, BMI, and so forth are 
monopolistic, and apart from the internal arrangements that they 
have for filtering down whatever benefits accrue? 

Can you answer that question for me? 

Mr. Cuarretz. Yes, I would like very much to, Mr. Lindsay. 

First, let me say this. I think the situation today is Suen not 
far different from what it was in 1909. If anything, I would suspect 
that the coin-operated piano in those days was a more important 
type of public entertainment than all the jukeboxes are today. There 
were fewer kinds of public music in those days. You had live mu- 
sicians, and you had no radio and no television. If you saw the 
literature that we put in the record here a few years ago, about how 
important these coin-operated pianos and coin-operated phonographs 
were at that time, you would get the impression that this was the 
poor man’s music in those days, just as it is today. That has some- 
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thing to do with the reason why the statute was framed as it was, 
But there are other factors. 

When a record is played in a radio station, sometimes millions of 
eople hear that record. The radio carries it over a wide area, 
When the person puts a nickel or a dime into a jukebox, he may 

be the only one to hear it, but in any event very, very few people 
would hear it. 

As I said in my statement, he is selecting that record for his own 
enjoyment, and the others take it or leave it. 

Mr. Linpsay. I wish that were true. You go into a diner these 
aye and you are subjected to all sorts of music you would rather not 

ear. 

Mr. Cuarretz. That is my point. You are subjected to it. 

As a matter of fact, paundbody was unkind enough to come up with 
a record a few years ago which for a nickel would give you 3 minutes 
of silence if you didn’t want the music. 

But that is the point. I think that is exactly what they had in 
mind in the 1909 statute: That the coin-operated machine, where the 
individual selects a record of his own choosing for his own entertain- 
ment, is not in the class of public performance for profit that the 
Congress then had in mind. 

So I say that, logically, in principle, there is a distinction. It is 
the distinction that was rescgnitend tr the act. That act in 1909 
was not drawn to derive a benefit from the fellow who put in a machine 
and had earphones on. That will just not stand up in the fact of 
the record. I think Congress then was trying to draw a logical 
distinction. They were worried because the 1879 act gave public 

erformance rights generally, regardless of whether for profit, and 
m the 1909 act they were intending to be restrictive. They were 
trying to get down to the area where they thought a royalty should 
be paid, when they first said public performance for profit only 
should be taxable. Beyond that, they said when you have a coin- 
operated machine, that cannot be deemed to be a public performance 
for profit. I think that is just as valid today as it was then. 

But there is another point that we make, apart from the logic of 
the thing. I think the Congress can look at it from another point 
of view, and that is the relative fairness to all the parties concerned. 
From this point of view, you cannot, it seems to me, regard the 
mechanical royalty as something apart from this hearing. As I said 
in my statement, the mechanical royalty on the 20 to 25 percent of 
all records made in the United States that are used on jukeboxes 
is paid only by the jukebox industry. 

ou cannot close your eyes to that. If there were no jukebox 
industry, those mechanical royalties would not be paid. 

Mr. Linpsay. How about all these business corporations and other 
big organizations that pipe in music? Those are recordings, are they 
not ? 

Mr. Cuarretz. Yes, but one record, again, can supply music to & 
very large establishment or a whole series of establishments. 

f course, they are covered under the existing laws. Seebur 
is in the background music business. They are under the law, an 
they are covered. We have not come to you and asked you to undo 
the law as it is today. But we say do not extend the law into new 
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areas without some assurance that what you do is not going to be 
confiscatory and put a lot of small businessmen out of business, 

Mr. Linpsay. Thank you. 

Mr. Lizonati. Of course, where they play a record, the musicians’ 
union has a standby, too, don’t they ¢ 

Mr. Cuarrerz. I understand that. 

Mr. Lisonati. I just wanted one more statement on your part con- 
cerning any compromises as a result of conferences that were sug- 
gested by both sides in this controversy relative to, for instance, a 
tax on each jukebox per year, sort of a license tax. 

Have you ever participated in any such type of conference ? 

Mr. Cuarrerz. No, I Senet. he reason for it is, which I think 
appears from my statement: First, we don’t believe that the ASCAP 
Seennkes is the organization that we should negotiate with; sec- 
ondly, the amounts that have been mentioned here at any time have 
been so far out of reason that we never saw any bases for negotiation. 
Our feeling has been that as long as that is the atmosphere, as long as 
ASCAP regards this industry as a source of revenue for ASCAP, and 
we are not dealing with how much the songwriter should be paid for 

articular songs, and so forth, we saw no purpose in negotiating 
in that atmosphere. 

Mr. Lizonart. I take it from that, that if there were a determination 
on the committee’s part to write a bill or write into this bill an amend- 
ment, you would want it a direct tax? 

Mr. Cuarretz, Our suggestion, Mr. Libonati, of course, is that if 
the committee decides that more money should be paid by the juke- 
boxes, the committee should investigate the mechanical royalty method, 
That is for the simple reason that you avoid the middleman, it is a 
fixed amount, you know what your liability is, and you do not have to 
negotiate with one, two, three, four, five organizations, singly or 
collectively. 

Mr. Lisonati. Thank you very much. 

Mr. Brooxs, Pardon me, one moment. 

Counsel, Mr. Brickfield, has a few questions of a technical nature. 

Mr. Brickrretp. Mr. Chaffetz, you represent the manufacturers of 
jukeboxes, and your statement indicates that there are some five manu- 
facturers which you represent, Does that represent the entire manu- 
facturing field ? 

Mr. Cuarretz. Not the entire manufacturing field, but most of it. 

Let me say this, too. During the years that I have appeared here 
representing manufacturers, the names of my clients have changed. 
This is a highly competitive business. Initially there were many, 
many more. There are very few today; that is true. 

Mr. Brickrrevp. If you know, how many jukeboxes are there today 
in commercial operation in the United States? 

Mr. Cuarretz. I have heard figures that ranged between 450,000 
and 500,000. I am sure nobody knows exactly, but having heard the 
proponents using substantially the same figures, I do not think there 
is much difference between us on that. 

Mr. Brickrietp. Do you know how many operators there are, as a 
statement ? 

Mr, Cuarretz. I have heard figures of from 8,000 to 9,000 operators. 
This is a fact which we know from our own experience. The number 
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of operators is probably 10 percent fewer today than when we testi. 
fied ledevs this committee a few years ago. The number of operators 
is going down. It is harder to make a living in this business. 

Mr. Brickxrrecp. Did you say between 8,000 and 9,000? 

Mr. Cuarretz. Yes, I have heard such figures. And there will be 
testimony on that too from people better equipped than I am. 

Mr. Bricxrretp. Of these machines that are in operation, do you 
have any statement as to how many machines have 200 selections, what 
percentage ¢ 

Mr. Cuarretz. The only data I have seen on that are in the Bill- 
board survey, which I believe you have, and I think they showed some- 
thing like 10 percent. 

Mr. BricxrieLp. That many have 200 records or more? 

Mr. Cuarretz. I don’t know whether that is reliable information. 

Mr. Brickriretp. Do you know whether there are boxes which con- 
tain more than 200 selections? 

Mr. Cuarrerz. No, I don’t. I have understood that 200 is the top. 
But I am not an expert in that area. 

Mr. Bricxrreip. Do you know how many boxes contain, say, between 
80 and 120 selections? 

Mr. Cuarrerz. I think the best information we have on that is the 
information developed by the survey that Price, Waterhouse & Co. 
made for us, and Mr. Herz is here this morning and prepared to give 
you the results of his survey. 

Mr. Brickrretp. On page 15 you say that if the committee finds it is 
in the public interest to require additional payments on jukeboxes, you 
are hopeful that the ceiling placed would be a reasonable one. 

Do you have an opinion as to what is a payment which would estab- 
lish a reasonable ceiling ? 

Mr. Cuarrerz. No, I haven’t; and I better be careful what I say 
about that, because you see I speak for the manufacturers. The opera- 
tors are the ones that would have to pay it. 

The only point I wanted to make was that this reasonable ceili 
would be so much smaller than anything that has ever been inontional 
here before in these hearings that it would be an entirely different 
proposition. 

I think from your point of view you have to start with the assump- 
tion that the majority of the operators get a very small income out 
of this business, and you have to decide how much more income they 
can stand. Whatever tax you place, there are a certain number of 
operators who are going to have to stop doing business. They are in 
this area now. That is a decision you have to make, as to how far you 
want to go in driving out of the business a few more of these people, 
in the interests of collecting some more revenue for the songwriters. 

That might be fair, however. You might decide that that is called 
for, overall. All I say is, I do not think that showing has been made 
before this committee today or ever before. We don’t know—and 
that is the point Mr. Libonati made—what the facts are on the other 
side. 

Mr. Bricxrretp. It has been testified that the mechanical royalty 
rights are now 2 cents a recording, and that in truth and in fact the 
publisher of songs does not obtain 2 cents; it is somewhere in the 
neighborhood of a penny and a half or a penny and three-quarters 
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per performance, and that if Congress raised the mechanical royalty 
rights to, say, 4 or 5 cents, the end result we would be adding nothing, 
for the reason that the songwriter cannot now get 2 cents a record; so 
raising the ceiling to 5 cents would not guarantee him any more than 
what he is presently getting; namely, a penny and a half to a penny 
and three-quarters. 

So they say that the committee should look into performance rights, 
and that 5 cents a day, according to the proponents of the bill, would 
be an unreasonable charge. 

According to your testimony on page 14, you feel that 5 cents a 
day is an unreasonable charge because, 1f you multiply the figures out, 
the operator cannot stand the expense. 

Mr. Cuarretz. It is $2.50 a day for the typical operator with 50 
machines; and $2.50 every day of the year is a lot of money. 

Mr. Bricxrrevp. If he has 50 boxes and it is 5 cents a day, that is 
$2.50 a day. 

Mr. Cuarretz. Even on a Sunday, when nobody may play a single 
record on any of his machines. That is still $2.50 a day he has to 
take out of his pocket. 

Mr. BrickFieLp. But $2.50 a day is an unreasonable charge ? 

Mr. Cuarretz. It is way beyond. It isn’t even within the realm of 
negotiation or discussion, in my opinion: That is, a man who earns 
$3,000, $4,000, $5,000 a year, if he has to pay $1,000 a year for royal- 
ties and he is barely able to survive now, when forced to get into 
other games and things to go on, if you take a thousand dollars out 
of that income—we are not worried about whether we are precise in 
our figures. You can be wrong by 50 percent, and the charge is 
still confiscatory. 

Mr. Brickrre.p. But in any event, you have a fixed opinion, based 
on these figures, as to what is unreasonable. I ask you, do you have 
an opinion based on the same figures as to what is reasonable? 

Mr. Cuarrerz. All I think I can say in fairness—I don’t want to 
refuse to answer your question or face up to the question. Let me 
put it this way. 

I think that if there were a realistic look taken here at what the 
typical jukebox operator earns, net, and what his problems are of 
survival today, and if the amount were small enough so that he could 
pay it, and as I say, it would still hurt some, but he could survive, 
that is the only area that I think is open for the committee to investi- 
gate. There has been no disposition to date for anyone on the other 
side to look at it from that point of view. That is the point I am 
making. 

I do say that I think the committee ought to have some basis 
for saying that these small operators should pay more. I am very 
sincere when I say that the operators now pay, on the average, 
over $200 per operator for the use of music. I don’t think it matters 
that you call it mechanical royalties. That mechanical royalty, so 
far as jukebox records are concerned, is paid only because the record 
is purchased for jukeboxes. Fifty million records less would be 
sold next year if you didn’t have a jukebox industry. Fifty or sixty 
million records will be sold next year because you have a jukebox 
indsutry. And mechanical royalties of $2 million or more—$200 
per operator—will be paid because of that. 
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I think the first finding this committee ought to make is whether 
or not that is adequate payment, considering the size of the operation, 
that $200 a year. 

Then, on the question as to whether they actually collect the ful] 
mechanical royalty, I subscribe to what I understood Chairman Willis 
to say the other day. There are representatives here of the song- 
writers. Why don’t they do something about making sure their 
eaaawennee get all that the Congress has already declared they shall 

ave? 

Mr. Brooks. Thank you very much, Mr. Chaffetz. We appreciate 
your testimony. 

Mr. Cuarretz. Thank you, sir. 

Mr. Brooxs. The next witness is Mr. George A. Miller, who is 
president of the Music Operators of America, from Oakland, Calif, 

We will be pleased to have your testimony, sir, if you will be seated, 


STATEMENT OF GEORGE A. MILLER, PRESIDENT, MUSIC OPERA. 
TORS OF AMERICA, INC., ACCOMPANIED BY NICHOLAS E. ALLEN, 
GENERAL COUNSEL, MUSIC OPERATORS OF AMERICA, INC, 
OAKLAND, CALIF. 


Mr. Miuier. Mr. Chairman and members of the committee: My 
name is George A. Miller, and I am the national president and man- 
aging director of Music Operators of America, Inc. Our main office 
is located at 128 East 14th Street, Oakland, Calif. This association 
represents approximately 3,000 people who are connected with the 
automatic phonograph industry. I have appeared before committees 
in opposition to legislation of this nature on numerous occasions 
over the past 10 or 12 years and I am very familiar with the music 
operators and their common problems. I feel that I am qualified 
to speak in their behalf, of their responsibilities, and, especially of 
their importance to the music industry. 

The thing that aggravates the music operators, as well as myself, 
is the fact that every 2 years, or more often, we are called upon to 
appear before the Congress to defend ourselves against this same 
type of legislation at considerable expense to the music operators 
individually, and to the national association as a group. 

Since 1947 when the Scott bill, H.R. 12.69, was introduced 11 or 12 
other bills of this nature have been introduced by various Congress- 
men and all of them were unfavorably acted upon by the Congress 
of the United States with the result that reproduction of music on 
automatic phonographs is still not public performance. 

Many committees, such as this committee sitting here today, have 
heard testimony from ASCAP and other performance rights societies 
time and time again, and also from the music operators and their allied 
associates. In no instance has either House of Congress acted fa- 
vorably upon any of this past legislation. Consequently, we're at a 
great loss to know why the proponents of this legislation continually 
confront our industry with the same type of legislation year after 
year. 

I believe it is a foregone conclusion that a phonograph is not a 
public performance. When a person places a coin in a phonograph 
he is purchasing a tune that he wants to hear and one that you or I 
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wouldn’t even listen to in many instances. The fact that we are 
there is strictly incidental. An individual selecting a record for his 
own personal use most certainly does not make it a public per- 
formance. 

The importance of the music operator has been brought forth time 
and time again, and it is a proven fact that the operators are the 
Jargest purchasers of records in the Nation. Approximately 50 per- 
cent of all 45 RPM’s are purchased for the phonograph industry and 
more than 60 million records are purchased each year by the people 
who operate automatic phonographs. 

The proponents of these bills know, as we do, that the 4-cent 
mechanical royalty paid by the phonograph operators in great quan- 
tities represent a considerable amount of money in the way of fees 
to the songwriters and publishers; at least $2 million a year. The fact 
that an individual purchaser has paid the 4 cent mechanical royalty 
cannot be compared to the music operator in any manner. Where 
that individual buys one single record of any make or title, the music 
operator may buy 30 or 40, or even more, of the same record. 

ASCAP and the other performance rights societies, of course, won’t 
agree to these statements nor to this procedure, because they don’t 
handle the money that is collected through mechanical royalties. We, 
as music operators, believe that this is the only collection system that 
is fair to the songwriter. When one looks hack over some of the 
testimony of the past few years, it is easy to understand why the per- 
formance rights societies and their select membership, who receive the 
great amount of revenue from performance fees, frown on a mechani- 
eal royalty. For instance, testimony last year shows that 24 members 
of ASCAP received 31 percent of all income distributed by ASCAP 
in 1957. 

In previous testimony it has been pointed out that less than a dozen 
large publishing firms dominate ASCAP and that several of these 
firms are controlled by the motion picture industry. Not long ago a 
Variety article mentioned that the Warner Bros. group received $1,- 
500,000 annually, the Loew’s-Metro group about $1,300,000 annually 
and the Dreyfus group about $1 million annually. Then to score an- 
other point, it was brought out in previous testimony that these motion 
picture firms are commercial businesses, not creative songwiters, but 
still they get the lion’s share of the ASCAP revenue. 

Now, if ASCAP and these other performance rights societies are so 
interested in the songwriter’s getting more money for their work, why 
aren’t they willing to go along with the mechanical royalties, whereby 
the money is paid directly to the people who are entitled to it, on a 
fair equitable basis? 

ASCAP, and other performance rights societies, continually point 
out that the music operators make a lot of money. We dispute this 
and have bona fide proof that the average music operator operates 
between 55 and 60 phonographs and that his earnings are somewhere 
about $4,000 to $6,000 per year. 

Those statements will be proven from the survey made recently by 
Price, Waterhouse & Co., who will be the next witness on the stand 
after myself. 

Oh yes, we agree, that there is some exception to the rule and that 
some music operators do operate more than 60 phonographs. Accord- 
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ing to recent surveys, made this year by Price, Waterhouse & Co., we 
find that 62 percent of the phonograph operators have 50 machines or 
less. Most operators own only a small equity in their routes. I haye 
mentioned the word “equity” because music operators buy their phono- 
graphs on the installment plan, and many of them never actually own 
their routes outright. They are continually trading in their phono- 
graphs for new equipment, so as to keep their locations satisfied and, 
further, to operate current models from year to year. 

The operators’ expenses are substantial and seem to increase con- 
tinuously. It is not uncommon today for an operator to pay $1,500 
for a phonograph, and even more, especially where wall boxes and 
auxiliary speakers are installed. Some installations cost as much ag 
$2,000 to $3,000. The gross income to the music operator on a nation- 
wide basis, as of today, is approximately $8.50 a week per phonograph, 
Out of this amount he must pay all of his expenses, which include 
labor, adininistration, records, transportation, insurance, deprecia- 
tion, and so forth. 

In recent months I have traveled extensively throughout the Nation 
and in my talks with the operators themselves I have discovered that 
there is a widespread drop in music-box play and revenue. Whether 
this falloff is attributed to the current economic conditions or to the 
fact that phonographs are unable to compete with TV is immaterial, 
The loss is there, and the income has been seriously affected by these 
conditions. 

Frankly and honestly, if the music operator had not diversified 
his operation he would be out of business completely in a short time. 
Many of the small operators who operated music only have fallen by 
the wayside. 

These facts are true, and this is certainly no time to add additional 
burdens to the industry by placing a tax upon a tax through per- 
formance fees. It would be an outright injustice to these small busi- 
nessmen if H.R. 5921 is enacted into law. 

At no time in the history of our country has an author, composer, 
publisher, or any organization consisting of such people, had the right 
to exact a fee from operators of coin-operated phonographs. Yet, 
simply because ASCAP and others want more money, they ask us to 
pay tribute on the basis of a right which does not exist, has never 
existed in the past, and most certainly should never exist in the future. 
The proponents of these bills continually ask the committees of the 
U.S. Senate and of the House of Representatives to create a law that 
would give them special rights and privileges to tax many small busi- 
nessmen completely out of business. This is class legislation pure and 
simple, and the proponents of these bills know it as well as we do. 

I note that Mr. Collins has stated in his testimony that the music 
operators have refused to bargain in good faith. This is not true. 
On any occasion where this legislation has been discussed between 
members of ASCAP and the music operators it most certainly was 
discussed in good faith. It is true that there has been that continual 
difference of opinion regarding performance fees and mechanical roy- 
alties. The idea of performance fees on automatic phonographs is 
unworkable, impossible, and the administration of performance fees 
would cost the music operators a fortune. 
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Let’s be very honest and realistic about performance fees and the 
fact that there are three major societies which are separate organiza- 
tions entirely. I haven’t heard any evidence whatsoever whereb 
these three major societies have agreed that one or the other is to col- 
lect performance fees for all of them. I have talked to one of the 
other major societies, who told me specifically that no one has been 
authorized to collect money for them and that no one will be authorized 
to collect money for them. 

They will handle their own affairs separate and apart from ASCAP 
or anyone else. There are probably several hundred small perform- 
ance rights societies or copyright owners who will expect to be ge 
for their compositions, and consequently the music operators will be 
in litigation continually. If the Congress believes that these people 
are entitled to more revenue than they are now receiving from the 
music-box industry, there is only one solution, and that is an increase 
in the mechanical royalties whereby the money is paid direct to the 
songwriter, publisher, and composer through the sale of phonograph 
records. 

Before concluding, might I just say that if this bill became law, the 
record sales would fall off substantially, and that approximately one- 
third of the phonographs now on location in the small business houses 
would be removed immediately. Further, that the small songwriter 
and publisher who now enjoys the mechanical royalties from all of 
these machines would receive little or nothing at all. 

The phonograph operators have paid $2 million a year in mechanical 
royalties for a number of years, and this amount goes directly to the 
people who are entitled to it, without any collection agency taking a 
cut for administration and other expenses. 

Wesincerely hope that the committee will bear in mind that ASCAP 
— approximately $28 million per year and that the proposed $25 

icense fee per phonograph would increase that income by another $15 

million a year, which is over half of their entire income at the present 
time from all other sources. We further hope that the committee will 
perceive and realize that ASCAP and BMI border on monopoly, and 
that the only reason they continually propose this type of legislation 
is that they hope and believe that at some future date the music 
operators will be forced to bargain with them to meet their outrageous 
demands and that the many small songwriters and publishers, who are 
now independent, will find it necessary to join these mammoth per- 
formance rights societies. 

To pass into law H.R. 5921 would be the same as handing these 
monopolistic societies a blank check, whereby one private enterprise 
could control the activities of another private enterprise. 

If all avenues of this legislation are thoroughly investigated and 
looked into, as I believe they will be, the music operators have no fear 
of this legislation ever becoming law. We believe that this committee 
and this Congress will take the same action on this bill as other com- 
mittees have, and that the final outcome will be the defeat of H.R. 5921. 
The fact still remains that the issue at the present time is the same as 
in the past: Monopoly versus the smal] businessman. 

In conclusion and in behalf of all the music operators of America, 
I want to thank this committee for their interest, patience, and the 
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consideration showed to all parties concerned. I most sincerely ho 
that it will not be necessary to impose on your valuable time in the 
future for this type of legislation. 

Thank you very much, Mr. Chairman. 

Mr. Brooks. Mr. Miller, I have a couple of questions. 

First, we have heard some testimony from the proponents of the 
bill that there are a lot of records bought by the music operators for 
use in jukeboxes on which there is no royalty paid; that they have 
gotten maybe a license for around a thousand records and have pressed 
90,000. 

I was wondering whether the music operators have considered some 
voluntary agreement among themselves to purchase records only from 
those people who are properly licensed and pay the taxes and royalties 
that they should, under the law, pay. 

Mr. Miter. I know of no records that are manufactured where 
royalties are not paid. 

Mr. Brooxs. We had an estimate by one of the previous witnesses 
that it was as much as 30 percent. He said it was an out-of-the-blue 
estimate of the number of records on which royalties were not paid. 

Mr. Mutter. This is the first time I have heard that statement made, 
Mr. Chairman. 

Mr. Brooks. It seems to be a serious problem to them, and I think 
it would be one which would merit the consideration of the legitimate 
jukebox operators who are interested in paying their fair share of 
whatever taxes the law requires. 

Mr. Miter. I might just add that as efficiently as ASCAP operates 
and as efficient as their representatives are, I just can hardly believe 
that there are 30 percent of any record or any company’s records 
made where royalties are not being paid. I believe they would have 
checked that situation a long time ago. 

Mr. Brooks. One other question. 

We have talked about the size of ASCAP, not particularly about 
the size of BMI or SESAC. I have heard allegations on the size 
of the jukebox industry. I wondered if, since it is a fairly public 
organization, you could give us an estimate of the size of the Music 
Operators of America. This represents all of the jukebox operators; 
is that right ? 

Mr. Mitier. We represent approximately 3,000 as the National 
Association of Music Operators t America, a little over 3,000. 

Mr. Brooks. On what kind of a budget do you operate? It is nota 
$28 million budget; I don’t imagine? 

Mr. Mitirr. By no means. I am very happy you asked me that 
question. This might discredit any idea of this being a wealthy 
organization, or of a music operator being wealthy. 

This is our audit as of July 11, 1957, to June 30, 1958. Our total 
income for dues was $85,041.75 for the entire year, and that includes 
approximately $25,000 made off of our convention. We would be 
most happy to enter this as part of this testimony, if you would 
desire. 

Mr. Brooks. We would be pleased to have that. 

Mr. Mitier. We would also like to have ASCAP enter that and 
show their expenses. 
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(The figures received follow :) 
MUSIC OPERATORS OF AMERICA, INC., OAKLAND, CALIF, 
Report or AUDIT 


July 1, 1957, to June 30, 1958 


OAKLAND, CALir., September 16, 1958. 
Music Operators OF AMERICA, INC., 
Oakland, Calif. 
(Mr. George A. Miller, president and managing director). 

Dear Mr. Miter: As a result of engagement the records of the Music Op- 
erators of America, Inc., were audited by us for the period July 1, 1957, through 
June 30, 1958, and you will find the following schedules attached hereto. 

Schedule A. Statement of cash receipts and disbursements. 

Schedule B. Statement of income and expenses. 

Schedule ©. Reconciliation of commercial bank account, Bank of America, 
Oakland main branch. 

Schedule D. Comparative balance sheet. 

July 1, 1957, to June 30, 1958. 

The records were found to be in good order and the financial statements re- 
flect the true condition of the corporation. 

The separate posting for the period under review were not checked in the 
case of accounts receivable showing closing balances of $7,220. 


Respectfully submitted. 
F. E. DAINARD, 


Public Accountant. 
ScHEDULE A 


Music Operators or AMERICA, INC., OAKLAND, CALIF. 
Statement of Cash Receipts and Disbursements, July 1, 1957, to June 30, 1958 


Receipts ; 
BEM ss nisiinictiin artticaiatctinicdglibeiveisnanes ips: iespedmampenieaaaameamainacle $22, 766. 00 
CORETTRUEIODG, . CROTR OI oc cecnctenisiten persian 300. 00 
Aevertising, TOA POSSI nnncnccwnnmiicennimone= 5, 748. 32 
Banquet tickets, MOA convention___...._-_______-- 19, 100. 00 
Entrance fees, MOA convention____.____.-______--__ 27, 250. 00 
Registration fees, MOA convention 1957_...--____-- 420. 00 
Registration fees, MOA convention 1958__________- 6, 343. 00 
DRED Minnie deste ch 2, 165. 00 
Associate life memberships_...............---_-__- 150. 00 
I, nian arissran binalavctnssighicnientenniticbantiegm mmlneendceaee 12. 00 
OUND, BBL Y Bice ce ticsieecnititeeotinkintiies 52. 00 
Reimbursements, travel expense___._.._...__-______ 421. 33 
BR“ RN OOO i sinssrsctss binant saserinsusienslecoeds hinted pa nica ail 63. 00 
PR IT aiccenicnins ainsstsesiineendncnitesshiiotitaibicslitiinddiaaiiaeanaieiamaaae 251. 10 
EL SQUIER ieieccircenstcininnbinnitcnntnaiaeeip ama cee $85, 041. 75 
Disbursements : 

I i ie aaa es $1, 378. 90 
ONIIIIID s:.chcinscnesipenacestntesiiiientonnhpldisicmaasndaiamaaat ial aaiad 210. 00 
TN INE a. 255i sietiidiittlniaitietee ein eee . 60 
MUNI: ic cotetenecescieneipnis cidacnbcsiniiigenenmdbatan aad ae 116. 27 
Congressional hearings (witnesses, meals, and 

UII nccasisss dhaicaiel anal d-cablinin abupiniaisinsaasabuadiiadalicanalmaseee ia 3, 595. 03 
Centvibations refund..................<.- Se 30. 00 
EER GIGI... «cicscossusallinenstthareeduepnniantilxeasiuamsl 17, 208. 63 
IR lait ictaplienatieRiniemaniananislilcucsetetlliianestciien cane 25. 00 
Extra stenographic help, Bessie Reed__...._.._____ 231. 00 
RII i st cacclleemescnovenibdiisnitabanastiadsae tteimalatncadieaeiniigis 60. 28 
Legal fees: 

i i ee 2, 400. 00 

IR ir Io. :cccictemnctniasiieaecioinelialidimenentiinenncilh 800. 00 

ORT Ta, COD csi a ici dlskshncdbsamitesdtbcecatlh 1, 175. 00 


Pe EN insite seiteenshnitiitantiacictboeaai 1, 000. 00 
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Statement of cash receipts and disbursements, July 1, 1957, to June 30, 1958—Con. 





Disbursements—Continued 


ES nk ssuipiawiiowmes $113. 98 
I a a secescpeeenine emanstjunndnianmnes 330. 01 
I ad ercienteninwerenalad $14, 250. 00 
NGL ashneapplincivegctiennninonastiomaniensdinbeabeiiel 5, 000. 00 
INN ta clic Bi ain bakin sone cena sae enoemateneereenschline paren testes 63. 00 
Office equipment (typewriter, desk, and chair) ~....-.._.---___ 456. 96 
em I, I os en etesembmeniaremeneneinaiiibsebennets lee 598. 74 
SU OP ON cinch See cess adil lela eden ihipescistniieseoe 99. 76 
ici aiicscictetainalinbdidintitnmneehbitnstinmceindasetgntinindnine 950. 57 
Printing, stationery, and mimeographing.....-........__--_. 5, 301. 36 
Public relations: 
National Tavern Owners Association_....._.....-..-.-_. 630. 00 
ne ee Ee 170. 34 
Peter Petter, Gm. SECO ie cthneiistinmcsioons 15. 00 
Heritage Manufacturing Co., Christmas cards__-......-- 86. 00 
GT DRO TORRGRIIOR. caked emtidnecnaeecensd 100. 00 
I hs crtiadne veneration aiahigmseththeenqstbeniandiiaarss 100. 00 
RN I. 8 a. scu, agthdattin deedeinnsmintinainenebwmmanaitee 120. 00 
SINE CEG: DIDI cecicitiienceantncerpebbdeplacdlansienipibirennyesisaindagtersints 180. 00 
lta icenicnksiiatinabatecpeinnignsciginatitn tees tiinbinateeinntimmgheintteamipninahnmedmaraictt 600. 00 
BOCTOURET B- COMET ct cisterns eecaclinnnnieonmenme tins 4, 200. 00 
Subscriptions and magazine copies, D. J. and Billboard____-~- 96. 37 
Es CONE, COC ntsctiidinnd eewmmmnantioninigminmimenwnmeiee 230. 85 
re II a crsckansbigestvertamnnetinheninnnipeemeinthenaiivearees 2, 793. 7 
Es Bw cciciniincnnleiptaparhittnnatsnmniiiimmupetimneion 7, 955. 65 
Otel eNO is ee Dk incisal Ladanemddiid mown 72, 673. 08 
Excess of receipts over disbursements____....-.-----.-------__ 12, 368. 72 
Excess of receipts over disbursements prior periods to June 
IIT cdi cieeraciendinsapaiccesdaiginaninciac aniateiplirniaie snnaeahcinianecdaniennihelinmiitimmanle 28, 361. 78 
Bank balance at June 30, 1958 (see schedule C)_----------- 40, 730. 50 


ScHEDULE B 
Music OPERATORS OF AMERICA, INC., OAKLAND, CALIF. 


Statement of income and expenses, July 1, 1957, to June 30, 1958 


Income: 





Expenses : 


I i a i a al Oc eiesltnca ppilitanicberinta eniibeamsinamesamen $14, 036. 00 
So Me os cS crenguubeabanindrerenetnaresinane 1, 250. 00 
I a I a calaaaababaieneienenmenaalinia 270. 00 
PE, BEE POON Eiki ce nnn gcc ntieeennccccseccoe 5, 641. 00 
REE Se ER CONV ONIOR a5 nocd p nce e een ewenwwenn 19, 260. 00 
NS ee OL 1 SOU UII a insanicticn gem srtreresunenerrsnnnisievancemmenebestnanits 27, 225. 00 
Registration fees, MOA Convention__.-......------- ee 6, 6438. 00 
RD: Shien gcinctenciininenoecmeddiaspethanemnnmanatie 2, 875. 00 
i re SRNR ccd nenncaeannwnmiwenimndiind 150. 00 
I aa cat an sel deeriarailananen ‘ital daatea 12. 00 
a ane nialletilancaatre eens eneseentiicinenalillbitimbearciatets 52. 00 
ES, SEUEL GR ckdieieek he ncn ton eonsosn 421. 33 
aided lain ncciniptntartnamis aedeinialbvpeenbitnighiinhnviceinaeasinanineantiandnancinabelds 251. 10 

a tld een nitamuncieenae 78, O86. 43 
a a ik 1, 378. 90 
i a ci slinnasaiinaiatetiieinnntsaomenitslanaiii 210. 00 
I alll tle NE ae SI . 60 
ce ce tN ee 116. 27 


Congressional hearings (witnesses, meals, and travel)_....-- 
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Statement of income and expenses July 1, 1957, to June 30, 1958—Continued 





n. 
Expenses—Continued 
TORI IOT: CUI GO 5 iicicni.t xcitanitpnnptnneeben ety i aa atl ia $28, 386. 67 
Extra stenographic help: Bessie Reed__........._._.__-___-__ 231. 00 
ST iciaianingiredensaihnenanaete sptheeglet oxen Uni qnsisialadintacs a dataieaecac aici taiciacain ipieased ta 60. 28 
0 Legal fees: 
0 Wictiolate Th. DN00 a aaa in ctieinieeetecuseaee 2, 400. 00 
0 A cee 800. 00 
6 RE EE? LVS ote n nancumetawennetneiia seen iiae 1, 175. 00 
4 MOA of Massachusetts_________ scicensanesetoneca aaa ee 1, 000. 00 
6 mn OUP GI ccs cs etn erence evescenaven sn tals dle 113. 98 
7 aa SUMNIDIN IRIS | CUI cn cscs cin ssid et Se ich i Raith edith Rhee 330. 01 
6 I CEE MUREORIET 2... aus css inibnnibcaseinneliibeeinsniamininenaeisslaaaian 14, 250. 00 
IOI OTINNIN EN ssc ile cise pO 5, 000. 00 
0 is 2c scalp gp aE URI 598. 74 
4 it Nt cick roe a ne ence See 99. 76 
0 Postage and mailing__..____.______- sei hgihi nein enahinteavainapapatiads nema 950. 57 
0 Printing, stationery, and mimeographing__......_____________ 5, 301. 36 
0 Public relations: 
0 National Tavern Owners Association................_____ 630. 00 
0 I a 170. 34 
0 Peter Potter Film Projectionist_._......__~- a 15. 00 
D Heritage Manufacturing Co., Christmas cards_......._____ 86. 00 
) ney -EUOUNNT I GEE ROI. «<a. on coeennbeceeeameiedicemnsecentnateaenanaten 100. 00 
r Nash Gordon_._............_.- Lintnaiiiahtliesdiied initiate snliiniail 100. 00 
5 A a ee 180. 00 
3 I ts cacaisesimaddbisnincinaihienasennen etme aude 600. 00 
D IIE OO I saa ot sissies iene iatiieadaeianeiani 4, 200. 00 
‘ Subscriptions and magazine copies: D. J. and Billboard________ 96. 37 
3 Senn SCN UID... cs cincinnati 230. 85 
Telephone and telegraph____---~-- sis teihieieeieiipbitestigsied canada 2, 793. 73 
: SEED . GUNDOINID insnnieicicapeectnniy-teemeratiidocanaseensdliaitas lcmendeaieaians 7, 955. 65 
3 Unt sc-~ i NCINOINIITININN sienna ahi abides aaiaibaikcneinaidiiaidaiatiaeelet 83, 156. 11 
) Net loss for period (see schedule d)-~.--.---..----.._---._. 5, 069. 68 
ScHEDULE C 
Music OperRAToRS OF AMERICA, INC., OAKLAND, CALIF. 
Bank reconciliation: Commercial account—Bank of America, Oakland main branch 
Ledger and checkbook balance, June 30, 1958__.._._......-------- $40, 730.50 
Bank balance, statement dated June 20, 1958__________________- 40, 861.43 
Deposits not credited: 
Bane oe on wo wm shld bien ie Seana aes _. $600.00 
> 630.00 
25.00 
Dene O0....<.-.. Si a ti <csmt deibach mute mamecedle’ _ 130.00 
577.10 1, 962.10 
; Peis. i sivve fut Lapa id Létintesé ser 4 
Checks outstanding: 
, No. 1559- ut : gelaqesat $31.50 
: No. 1598______-- echt s . debut: 31.50 
No. 1602__ at ; a 400 .00 
' Pte SNS Ses Leck wi cwotkveld acd fObGre. 64.00 
we. 26082 eos es folwulss ste sue eR eaeeeeieh 219.30 
NO 1006. 2 22 - ; cdedccbvowalth ciples: oe 
mG. 2000... «ase ; bidicd Aa aloe 275.41 
No. 1610_- pee 
No. 1611_- —? a CF 324.04 


SN i i ae ee 


80.08 2, 093.03 


40, 730.50 
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ScHEDULE D 
Music OPERATORS OF AMERICA, INC., OAKLAND, CALIF. 


Comparative balance sheets, July 1, 1957—June 30, 1958 
caigteagpc cecilia ae eraecaaeeggetersegucbinesecnteenataemnaettcnareanees 
July 1, 1957 | June 30, 1958 Increase 


ee | | Sc~ 




















Assets: 

a cat trial ita $28, 361.78 $40, 730. 50 $12, 348, 72 
Accounts receivable, members. -................-.--.------ 8, 655. 00 6, 025. 00 (2, 830, 00) 
Accounts receivable, convention. ............------------- 707. 32 485. 00 (222. 32) 
Accounts receivable, life members_............-----.------ None 710. 00 71, 00 
aT CEL << nnscemnncscpueesebesepssseusniss 1, 055, 83 1, 512.7 456. 96 
a ad ees mneshioneieenes ee 
acai tate casi uciinantncniapidcacaeeis | 38, 799. 93 49,463.29 | 10, 683. 36 

Liabilities: 
2 7 ca wibblaiekdeacinicineeeparmammen mina None 10, 928. 04 10, a8. 04 
DS sid Sade Seema ccc cs ces cusicascnscwcesescessees 500. 00 5, 325. 00 4, 825. 00 
esos iabaldapliaeaieiemeiiiacticinnES 
PT «cccpstsabaebanbenckieckpeebehiebaioa 500. 00 16, 253. 04 15, 753. 04 
iia cat detn aia ackhicthonsnuesucseusscnsacecnatonawan | 38,279.93 33, 210. 25 (5, 069, 68) 

|—_____|_ ia 
Total HabGities and capltel...........nccecivecocscsnsscccs 38, 779. 93 49, 463. 29 | 10, 683. 36 
1 See the following: 

PE MT 2. MD. « oncsuuiti pdhdethibinauunnaebuphngeaibbsbahhatenhiid ickbudeticebbiiile $38, 279, 93 
BED, TURF 3B, TEST CO FEMS GD, BOT inc. ccccsccccnccscescenesye chovpnesbuespnendachdecyanh 5, 069. 68 
ee 


RECEIPTS, EXPENSES, AND DISTRIBUTIONS OF ASCAP FOR YEAR 1958 


Receipts: 
From licenses _ _. —_- -- PEMA SSS wwe ] a2 . $28, 234, 477. 15 
From interest on U.S. Treasury bills and notes_------ y 119, 541. 04 
is ao ais ketal ni en oti aw ee 87, 736. 31 
Totel_......- Sa a _ 28, 441, 754. 50 
Expenses as per schedule A___..--.-.--.---- MF21 EOS 5, 180, 083. 02 
Balance available for distribution__........--- accwnae 20, 201, GFR 


Distributions: 
Paid members: 





i ia ics an ae ln adi ah gh do aah aa aS ...---- 95, 448, 260, 8 

Mead Gusls becsu.k- Re poe ioe ewe ‘ 5. 308, 699. 53 

a a ie Siti as accaeuaaate 5, 496, 455. 46 

END ne a ee eae eee bendehende ; 5, 544, 821. 23 

TN icc can aig ni speci osiecsbbsis ian cei ne niceties AEA . 21, 798, 246. 04 

Set aside for payments to foreign societies _ __.------- iain 1, 329, 798. 65 

«BE Ap Sn er ee ea ...--. 23, 128, 044 69 
CERTIFICATE 


We have made an audit and examination of your records of revenue and dis- 
bursements as recorded on your books for the year ended December 31, 1958, 
Our examination was made in accordance with generally accepted auditing stand- 
ards and accordingly included such tests of the accounting records and such other 
auditing procedures as we considered necessary in the circumstances. 

In our opinion, the accompanying statement of revenues, expenses, and distribu- 
tions is a true and correct statement of your operations for the year ended Decem- 
ber 31, 1958, and is in conformity with generally accepted accounting principles 
applied on a basis consistent with that of the preceding year. 

Respectfully submitted. 

Joyce & Martis. 
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ScHEDULE A 


Detail of expenses 
Salaries and compensation: 
Home office: 
[hetribution..... .< .-i6..nchdsiNEOs BIORUST $923, 143. 59 
Accounting and auditing— _~-_- o nom wh oes hess ek bs 355, 114. 15 
Eesecative and general. ... =... a ter. 590, 959. 26 





Oe a8 sa we don oe tals ich ess dest SP ca hd eee ee Re 1, 869, 217. 00 
POOH QNN0Gs 5.6 ed ew. 6 Sb ee a a 659, 644. 72 
Eaee! (including: retainers)... 6. 6+ canndcguemcuewns déeee L, 331, 846. 21 

SD aint ess ee eS Se haa dame tae 2, 860, 707. 93 


Branch office expenses_____._____--- HdeWs JUL Ose eee Ae 589, 730. 63 


SSS 


Home office expenses: 


DE MEMES URNO BS iid own awd o lenc gia ae oe ee 154, 322. 96 
Furniture, fixtures, and alterations____._.....___-- Santen 50, 935, 68 
Building service, maintenance, and repairs._..._.......---- 23, 232. 49 
Telephone and telegraph _ - is uc ltd 212 1xt Ses 34, 278. 51 
Posvage..........- errs ; in in ape panei eee 31, 347. 86 
Printing and stationery.___.._.._____- glee aad en we.'- 66, 257. 28 
Licensing and collections ih h he, INE Ae Coe ees 2 ee 136, 214. 26 
Auditing. ...-_- ~Lis ‘ssi si. . i UY , 77, 112. 80 


Auditing—Joyce & Mattis._._____- wi bs 554blo cs See i J 29, 640. 00 
Distribution (index, program, royalty and tabulating de- 


DCUIIIED Sc hadi caves gua cdgcuyedpusuepes sl unee 359, 813. 30 
Legal sla cablall bu yr Se SS 86, 891. 33 
Advertising and publicity_.........-. __- (Oil Bcc 146, 348. 31 


Dues and subscriptions___.....-..-. bin6l den chess are de 33, 679. 00 
Memorial funds. . Se a 26, 083. 91 
Nathan Burkan memorial competition <a aires 8, 982. 84 
Traveling, special membership meetings and dinners b SEY 67, 726. 85 
Committee meetings -_. i Sais 7, 802. 87 
NN ES EE OLE EOS: ED EE SPE eS POPE 10, 491. 00 


Employees pension trust, group insurance and hospitalization. 79, 427. 84 
Miscellaneous_ _ - Soria 158, 629. 84 
Pees TE Li 06 2d. 2 ST GI Le woah JOU. Set 140, 425. 53 

Ea ee ah cee: oa ehel ae a 5, 180, 083. 02 


Mr. Brooxs. What percentage of the total number of jukebox op- 
erators is this 3,000 membership ? 

Mr. Mitier. About one-third, I would say. Of the entire Nation. 

Mr. Brooxs. There are approximately 9,000 operators? 

Mr. Mitier. That is right. 

Mr. Brooxs. Of which about 3,000 are members of your organi- 
zation ¢ 

Mr. Miurer. That is right. 

Mr. Brooks. I see our very distinguished chairman of the full 
committee, Hon. Emanuel Celler, has come in. We are pleased to 
have him and are honored he is here with us. 

I wonder if you might have any questions, sir, before we go on to 
the other members. 

Mr. Cexier. I am sorry I missed the testimony of Mr. Miller. I 
was engaged elsewhere, presiding over another subcommittee. 

Mr. Miller, I understand you are the president of the Music Op- 
erators of America. Does that mean that that organization is com- 
posed of the operators of so-called jukeboxes? 

Mr. Mixer. That is right; yes, sir. 
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Mr. Cruzer. I presume you were not here when I had a coll 
with a distinguished, eminent member of this subcommittee, <4 
colleague Mr. “Miller, where I spoke of a possibility of developing 
some sort of a modus operandi whereby the difficulties between these 
two contending forces might be resolved. 

Did you hear that colloquy ? 

Mr. Mriuer. No, I did not. 

Mr. Ceiuer. In essence, it was as follows: 

I thought there might be some way by which the authors and 
composers and their representatives might meet with groups like the 
one that you represent and groups that Mr. Chaffetz, I understand, 
represents, and others, to the end that there might be a working out 
somewhat of the differences, that something probably might be de- 
veloped by way of a compromise here. 

Are you willing to do that? 

Mr. Miiurr. T most certainly am, and my organization is most 
certainly willing to sit down with ASCAP, with BMI, or SESAC 
and discuss this problem. 

Mr. Cetxier. Would you be willing, if I took the lead and called 
such groups together? Would you come down to Washington—it 
does not have to be immediately—so that there could be a possible 
meeting of minds? 

I do not like to see this bill offered and hearings held in every 
Congress. It creates a tremendous amount of inconvenience, it costs 
money to the Government, and I wondered whether or not, if I or 
somebody else would take the lead here—I am sure the distinguished 
gentleman from Louisiana, Mr. Willis, would be willing to sit down 
with us, and perhaps some of these other gentlemen who are mem- 
bers of this committee, and maybe there could be a smoothing off of 
rough edges here so that something might be done. 

I am sure you do not want to come down to Washington every 
Congress and devote your labors and time and have these annoyances 
constantly confronting you. As I put it then, sometimes it is better 
to bend than to break. I am very hopeful that we can work some- 
thing out. 

I certainly would spend a good deal of time and effort if I could 
bring about a result that would be agreeable to all these contending 
forces. But we now have and we have always had such intense 
bitterness between these two groups, which is most unfortunate. 
Maybe this committee, composed of these very distinguished gentle- 
men, together with myself, could be pouring some oil on the troubled 
waters. 

How does that shape up to you? 

Mr. Mituer. Mr. Cel iter, I would like to answer you this way: 

The members of Music Operators of America from the 48 States— 
or should we say the 50 States, at this particular time. I, as their 
national president, would feel I have no objection whatsoever to sit- 
ting in such a meeting. However, I believe it would be necessary 
for me to contact my board of directors and the officers of my organ- 
ization, to give you a final answer or make a final conclusion. But I 
believe the answer would be yes. As I say, I personally, as their 
president, have no objection, but before I make a commitment I 
would want to talk to my officers and directors. 
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Mr. Cetter. Will you do this, suitably ? 

Mr. Miter. Yes, indeed. 

Mr. Creutier. And before you leave today, I should like to have 
afew words with you after this meeting. 

Mr. Miuier. Fine. I would be very happy to, Mr. Chairman. 

Mr. Brooks. Mr. Miller, have you had any meetings in the past 
with ASCAP, BMI, or SESAC? 

Mr. Miuuer. We have discussed this legislation individually and 
collectively at times in hotels and where we have met in various 
places. 

Mr. Brooxs. In the last year? 

Mr. Miter. In the last year, yes. 

Mr. Brooks. In the last 6 months? 

Mr. Miuter. Yes. 

Mr. Brooxs. With ASCAP or with BMI, or which one? 

Mr. Miter. With members of the societies, the performance rights 
societies. 

I do not wish to divulge any particular meeting. It was all off 
the cuff, and it was more or less confidential. I would not care to 
break that confidence. 

Mr. Brooks. But apparently there have been some meetings then? 

Mr. Miter. There hae been some discussions between members 
of their organization and ours; let us put it that way. 

Mr. Brooxs. Your suggestion, Mr. Chairman, is apparently one 
that they have tried to work on, and maybe with your encouragement 
they can be successful in reaching a conclusion that would be satis- 
factory to both sides. 

Mr. Cetier. I am not going to let you out of it, because I want 
you in it, too. 

Mr. Brooks. We have lots of faith in you, Mr. Chairman. 

Mr. Libonati? 

Mr. Lisonatr. I am just wondering about this statistical data. Is 
that based on purely mental gymnastics or on figures ? 

Mr. Miuuer. The next witness will bear out all the figures I have 
given here now. 

Mr. Linonartt. Including your approximations in percentage and 
amounts ¢ 

Mr. Miter. That is right. 

Mr. Lisonatt. The present attitude in your organization, as I 
take it, numbering one-third of the membership of jukebox owners and 
operators, is that they do not want any tax. Is that right? 

Mr. Mitter. That iscorrect. They can’t afford it. 

Mr. Lisonatt. Do you take the same position as a previous witness, 
that you do not want any negotiations with these three major societies 
on determining any tax or limit upon tax as this bill is written ? 

Mr. Miuuer. I have just stated to Congressman Celler that I would 
personally be agreeable to sitting down and discussing the problem. 

Mr. Lisonatt. Thank you very much. 

Mr. Linpsay. I just have one question, Mr. Miller. 

Putting aside for the moment the economic impact of this, I recog- 
nize that that is a very important part of any piece of legislation; but 
putting this aside, and at the risk of belaboring a point that I have 
raised before, the trouble I have is, in your statement on page 2. The 
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statement that jukebox music in a public place is not a public per- 
formance. 

You must concede, really, that the jukebox is there to bring profit to 
the restaurant, to bring profit to the operator, to the tavern, to brin 
profit to all concerned. I find it troublesome to try to understand 
your conclusion that a phonograph in a public place in which you put 
a coin to hear music publicly is not a public performance. 

I can make a distinction between the coin box in a hotel room or if 
coin box television should ever come into the home, but I cannot under- 
stand this other one. Can you help me on that? 

Mr. Mitier. Congressman, I will try to help you. 

As I stated in my testimony, the individual who purchases a record 
purchases it for his own particular use. He does not purchase it for 
anyone else who happened to be sitting in that place of business. I 
will say that 90 times out of 100, the group of people sitting in that 
restaurant, if three or four records were played during the lunch 
hour, unless they had purchased the record for themselves, would not 
even know the names of the records that had been played; and if they 
did, it would be some record that they would not purchase themselves 
in a hundred years. 

Mr. Linpsay. That is true with Muzak or in any other area where 
music is played, and people who happen to be there incidentally or 
because they have to have lunch there or have to work in the place, 
listen to it. It is still public, it is a public performance, and even 
more so in the case of a tavern it seems to me than in the area of Muzak. 
It brings profit to all concerned. It is the reason the box is there. 

Mr. Miter. In the 1909 congressional law, it was not considered so. 
This isa different interpretation. 

Mr. Liasonatt. I think he classified the procurer of the mechanical 
operation of the box is up to the person who deposits the money, and 
it is for his own entertainment, even though it is in a public place. 

Mr. Lanpsay. I see that point, but 

Mr. Livonati. And that interpretation seems to be, in legalistic 
language, the correct one. 

Mr. Linpsay. Iam not so sure. 

Mr. Lisonati. Certainly the Congress of 1909 felt it was, and the 
courts have upheld that. 

Mr. Linpsay. Maybe so, but it seems to me that it is accepted now 
that you do have public performances of music thrust upon you, 
whether it is Muzak or whether it is other background music, or 
whether it is still because somebody puts a coin in a slot, that it is 
still a public place and in essence it becomes a public performance. 

Mr. Lisonatt. Only if we passed this law. 

Mr. Miter. That is right. 

Mr, Lanpsay. Yes; I understand that. I am just trying to satisfy 
myself as to the underlying rationale. 

Mr. Miuuer. I am not a lawyer, Mr. Lindsay, so I would not argue 
the legality of it. 

Mr. Brooxs. The chairman had a question or two, Mr. Miller, if 
you would just remain seated, sir. 

Mr. Ceuuer # 

Mr. Ceiier. How many jukeboxes do you operate, Mr, Miller ? 

Mr. Muer. I don’t operate any. 
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Mr. Cetter. How many do your association members operate? 

Mr. MitzeEr. I would have to more or less guess at that. I could not 
give you that figure. Our people don’t pay dues on the basis of the 
number of phonographs they operate. Our people pay a flat $25 per 
year dues, and I don’t have any way of knowing exactly how many 
phonographs they operate. But I would say that we probably repre- 
sent between 50 and 60 percent of the phonographs in the Nation. 

Mr. Cetter. Do you keep » any records as to how many jukeboxes are 
operated by your members ¢ 

Mr. Miter. No; we donot. 

Mr. Cetier. You donot keep any records at all? 

Mr. Mititer. No; wedonot. We have noneed for such records. 

Mr. Crtter. Do’ you have any records as to what the average gross 
take is per box ? 

Mr. Mitier. We have that from the survey that was made here by 
Price, Waterhouse. 

Mr. Cetier. Can you give it to us now? 

Mr. Mitier. Yes. About $8.50 a machine per week. 

Mr. Cetier. $8.50 per week ? 

Mr. Mitrer. That is right. 

The next witness, Mr. Celler, will testify and give all of those figures, 
as he is a member of the Price, Waterhouse concern. 

Mr. Cetxer. $8.50 on an average per week, 50 weeks, would be almost 
$450 per year, average ¢ 

What is your average net share oe box? Only $25 a year regard- 
less of the number of boxes the mem er operates f 

Mr. Mixer. Thatisright. That is our dues. 

Mr. Cetier. If he operates one box and he is a member he pays 
$25, or if he operates 10 boxes, is it also $25? 

Mr. Mriurr. If he operated only one box he would not be considered 
an operator, and we would not consider him as a member. 

Mr. Ceitter. What is the minimum ? 

Mr. Miter. Ten boxes. 

Mr. Cetier. What is the net average share per box, then? Do you 
know ! 

Mr. Mitter. What is the net? 

Mr. Cetiter. What is the average net share per box. I asked 
you the gross. What is the net average per box ? 

Mr. Mitxer. I don’t believe I am qualified to give you the net 
figure, but we have witnesses here that will, and who will present their 
financial statements. 

Mr. Cetier. The Billboard poll, on page 4 of its issue of April 6, 
1959, entitled “Music Machine Guide” issued in conjunction with the 
1959 convention of Music Operators of America, indicates that most 
jukebox operators operate other equipment as well, such as amuse- 
ment games, cigarettes, and other vendors, kiddie races, and arcade 
equipment. 

How many other coin boxes do you operate or do your members 
operate in addition to jukeboxes? (And is your average net take from 
jukeboxes greater or smaller than 1 from other coin- -operated machines ? 

Mr. Mitirr. Not being an operator, I couldn’t answer that question, 
sir. 

Mr. Cetter. Do your members operate other equipment ? 
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Mr. Mittier. I testified that they do. I testified that if it had not 
been for the fact that the operators have diversified their equipment 
or diversified their routes, many of them would be out of business now, 

Mr. Ceiier. Have you records to indicate the intake on the juke- 
boxes and the intake on the other apparati they operate ? 

Mr. Mixer. No, I donot, sir. 

Mr. Cevier. How do you know, then, if they didn’t have other 
apparati and they only operated jukeboxes, they could not get along? 

Mr. Miuurr. In traveling around the country and discussing their 
business with them, I find that their gross is down to $8.50 a week 
per phonograph. According to your own figures there, I find that 
they are taking in $450 a year. I also note that phonogr aphs cost 
$1,500 apiece, or more. I note that it takes 4 or more years for an 
operator to pay for his equipment when he includes his expense of 
operation, and therefore his equipment has become obsolete before 
it is paid for, and the man is forced to buy new equipment to stay in 
business. 

Mr. Certer. But you don’t know how much the intake is of your 
members from machines other than jukeboxes ? 

Mr. Mitirr. That is right. That is correct. That has no bearing 
on the jukebox industry whatsoever. 

Mr. Cretxier. But you take their word that they cannot afford to 
operate jukeboxes alone, and they must operate other machines? 

Mr. Mitzer. That is correct. 

Mr. Ceiier. But your organization is not interested in getting more 
data from them? 

Mr. Mitzer. We have never had any reason to, sir. 

Mr. Cxetirr. How many of the members on your route contain 
100 records or 200 selections ? 

You may have answered these questions before. Forgive me if I 
repeat. 

Mr. Brooks. No. Goahead. 

Mr. Miter. That is all coming up from this next witness, from the 
audit, in just a moment. 

Mr. Brooks. Mr. Chairman, I think the next witness is the man 
who has made a study of these technical questions, which apparently 
Mr. Miller or the previous witness did not have, and he has the 
survey and is supposed to give the facts on it. 

Mr. Cevzirr. Do you have written contracts with your members as 
to the operation of machines on the various locations ? 

Mr. Miter. No, sir. 

Wait a minute. 

Mr. Brickxrretp. The members sign contracts with the location 
owners ? 

Mr. Mrier. I did not understand that question. 

I think in many instances the owners have contracts with the loca- 
tion owners in their areas. 

Mr. Cetier. Do you have contracts with the local owners, then? 

Mr. Miter. Yes. 

Mr. Center. Do you have a sample of a contract with you? 

Mr. Mituer. They may have. I wouldn’t have it. 

Mr. Cetxer. Is the demand for your boxes greater than the supply ? 

Mr. Miter. I wouldn’t say so, no. 
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Mr. Cretier. Is the demand for these jukeboxes greater than the 
supply of boxes? 

Nhe Mititer. No. I would say no. 

Mr. Cetter. Is it the other way around ? 

Mr. Miter. Possibly so. 

Mr. CetiEer. Do you know what “front money” is? 

Mr. Mitter. I know what they mean by “front money.” 

Mr. Cetter. What is meant by “front money”? 

Mr. Mitter. They mean they will take so much off the top before 
there is a division of funds between the location owner and the 
operator. 

Mr. Cetter. Is there such a guarantee required in the event that a 
man cannot get a jukebox who wants a jukebox for his location ? 

Mr. Mitier. Mr. Celler , I can only answer that question for Cali- 
fornia. In California there is no such thing. 

Mr. Cetter. Where is there such a thing? 

Mr. Miter. I don’t know. I can only answer for California when 
you ask me that question. I don’t know whether this exists on a 
nationwide basis, or whether there are States where they take off the 
top before they divide the funds. 

Mr. Cetier. Isn’t your organization interested in anything like 
that ¢ 

Mr. Mitier. No, sir. Our organization is set up mainly for legis- 
lation, public relations, and to arrive or secure a life insurance plan 
for the membership at large, and our dues are $25 a year per 
member. We have absolutely no control or no jurisdiction whatso- 
ever over the operation of a phonograph in any part of the United 
States or how the operator operates that phonograph. 

Mr. Cetter. Have you or your organization ever made loans to 
these locations? 

Mr. Miter. My organization never has. Maybe some of the mem- 
bers of MOA have, individually, but our organization certainly does 
not. 

Mr. Cetier. Do you know any of the names of any members who 
have made such loans? 

Mr. Mier. As I say, the members are here themselves to speak on 
these things, and I don’t know of any particular operator that makes 
loans to locations. I understand that th at has become one of the evils 
of the industry, where the location owner is demanding loans from his 
operators. How many of them there are, or who are obeying those 
commands, I could not answer. 

Mr, Cetier. Have any of your members other income than from 
coin-operated machines, such as a retail or wholesale record store or 
distributorship ¢ 

Mr. Miter. I would assume some of them have. I don’t have that 
knowledge. I don’t have any reason to know. 

Mr. Linonatt. What is the purpose of this, Mr. Chairman ? 

Mr. Ceuier. I am just finding out what the nature of this business 
is, if he knows. 

Mr. Lisonatt. It is certainly in a different category. 

Mr. Cetter. We are not in a court of law. We are just trying to 
get the general operation of this organization. 

Mr. Miner. If I heard them say so, that would be hearsay. That 
isall I would know. But I don’t know. 
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Mr. Cetier. You have no knowledge of your own? 

Mr. Mitter. No, I do not, sir. 

Mr. Cetxer. Do any of your operators operate machines dispensing 
background music? 

Mr. Mitier. Probably they do; yes, sir. 

Mr. Cetter. Well, do they? Do you know of any ? 

Mr. Mixuer. I would say “Yes.” Seeburg manufactures back. 
ground music, and so does AMI. So I would say, “Yes, they do,” 

Mr. Ce.tter. How many of your members dispense so-called back- 
ground music? 

Mr. Miter. I don’t know. I would not know. 

Mr. Cetier. Did you ever check on that at all ? 

Mr. Miuxer. No, sir; we have not. 

Mr. Cetier. Have you experienced any difficulty in dealing with 
performing societies for the use of music that is used for background 
music ? 

Mr. Miuuer. I can’t say that we have experienced any difficulty. 

Mr. Cetter. Would you say that the payment of a performance 
fee of 5.4 cents per box, as recommended by the Senate Judiciary 
Committee, would drive your members out of business ? 

Mr. Miter. I think it would drive a number of the phonographs 
off of the smaller locations where there isn’t any profit on a phono- 
graph whatsoever. 

Mr. Cetier. Would it drive those who operate 10 machines out of 
business ¢ 

Mr. Mixer. I think it would; yes, sir. 

Mr. Ce.iter. Would it drive those who have 20 machines out of 
business ? 

Mr. Mixer. I think it would affect anyone that operated up to 
50 or 60 machines or more. 

Mr. Ceuuer. I have no further questions. 

Mr. Brooxs. Thank you, Mr. Chairman. 

Thank you Mr. Miller. 

Mr. Mitier. Thank you, Mr. Chairman. 

Mr. Brooks. I see here we have one of our distinguished colleagues, 
another gentleman named George Miller, Congressman from Cali- 
fornia. 

Do you wish to make a statement at this point? We are pleased 
to have you here. 

Representative Grorce P. Minter. Mr. Chairman, thank you very 
much. I am very much interested in this. I have been very busy 
in other committee work. I have been out of town for 10 days. I 
would like permission either to appear later before the committee or 
to file a statement with the committee in opposition to the bill. 

Mr. Brooks. Certainly. The committee would be pleased to hear 
you or to accept your statement. 

Representative Grorce P. Miter. I just wanted to come here this 
morning to indicate my interest in it. Thank you. 

Mr. Brooks. The House now, for the record, is having a quorum 
call. I wonder what the pleasure of the subcommittee is. I am 
going to attend the quorum call. 

Mr. Lisonatt. I think we ought to recess until 1:30. 
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Mr. Brooks. The subcommittee will then recess until 1:30. The 
subcommittee stands recessed until that time, at which time we will 
hear from Theodore Herz, with the Price Waterhouse & Co. report. 

(Whereupon, at 12:15 p.m., the subcommittee recessed to reconvene 
at 1:30 p.m., Wednesday, June 17, 1959.) 


AFTERNOON SESSION 


Mr. Livonatr (presiding). The committee will come to order. 
Mr. Theodore Herz will take the witness stand. 


STATEMENT OF THEODORE HERZ, OF THE FIRM OF PRICE 
WATERHOUSE & CO., WASHINGTON, D.C. 


Mr. Linonart. Please identify yourself and present to the commit- 
tee your information or report. ‘You m: Ly summarize your report, if 
you so see fit to do, and speak on the pertinent parts that you deem 
the committee interested in. That will at least save some time, if we 
can, Without destroying your testimony. 

Mr. Herz. Mr. Chairman, if it is convenient to the committee, I 
should like to read it, because it is fairly well condensed at this point. 

Mr. Lirnonatt. Very well. 

Mr. Herz. My name is Theodore Herz. I am a partner in the firm 
of Price Waterhouse & Co., independent public accountants. 

At the request of Mr. Hammond FE. Chaffetz, of Kirkland, Ellis, 
Hodson, Chaffetz & Masters, legal counsel for the automatic phono- 
graph manufacturers, our firm assisted in preparing a questionnaire 
which was sent by the manufacturers and by the operators’ association 
to all known jukebox operators in the United States. 

We have been informed by counsel that approximately 35,000 ques- 
tionnaires were mailed on the basis of mailing lists of the manufac- 
turers and the operators’ association. This mailing involved dupli- 
cation, of course, since it is estimated by the manufacturers that 
there are only about 8,500 to 9,000 operators in the United States. 

Each oper: ator was asked to return one completed questionnaire 
directly to Price Waterhouse & Co., so that the data contained therein 
could be tabulated by us and eac h operator was assured that the in- 
formation furnished by him would be kept confidential. The re- 

yonses received were checked, of course, to avoid tabulation of more 
than one for any one operator. 

The questionnaire used and the procedures followed in circulariz- 
ing the operators and in tabulating the responses were the same in 
all material respects as those previously used in the survey made in 
1952, with reference to the year 1950, in connection with hearings on 
H.R. 5473 conducted by this subcommittee. My testimony on “that 
survey appears at page 134 of the transcript of the proceedings before 
the subcommittee. 

You will understand that we have not examined the records of any 
of the operators and that the statistics given hereinafter are based 
solely on the information furnished to us by the operators through 
the medium of the questionnaires 

The people who own coin-oper: ated phonographs and are responsible 
for operating and servicing them were asked—by the questionnaire— 
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to supply certain data concerning investment and revenue and ex- 
penses with respect to the year 1958. A copy of the questionnaire 
form used is attached. 

(The questionnaire form referred to follows :) 


OPERATOR'S QUESTIONNAIRE 


To ALL JUKEBOX OPERATORS : 


Please fill in the correct answers to the following questions relating to your 
jukebox business : 


1. How many jukeboxes do you operate? 
2. 


What was your share of the total collections in 195 8, after paying “the loca- 
tion owners their share? $ ulmi 
3. What were your total expenses in connection with your ir juke box business in 
1958? Do not include your own salary. Do not include income taxes, Federal 
or State. $ 
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a. cial itil cali ti teetaet e ak Address —.. ---- 


Mr. Herz. The completed questionnaires began coming in to us 
on May 4, 1959, and through June 11, 1959, 1,639 replies had been 
received. The data from 1,285 of them have been tabulated for 
presentation to the committee, this number being arrived at as follows: 














nr I saree ek ig cides eestelipeecntatons webbatniicwstnmsdiies 1, 639 
Deduct : 

Replies from persons who stated they did not operate jukeboxes, or 
had either discontinued operations or had not yet become opera- 

i iticapit checks chins akwuamess Ree hteaeee - a 
Replies which were incomplete and could the srefore not fairly ‘be. in- 

ce dic tie ce es dpe eclnieb steht encodbiinlndsaegies Sb a heres dnise nasa 144 

I nin ces elect iscncceereenanpe tntnpadioeinaie eben slp aalbaisaines 5 354 

Replies used in the tabulation___.-._.______-___--_-- sosisheineh nlussnicniee “ap 


The usable replies reflect a good cross-section of the United States, 
considered geographically. Every one of the States, including Alaska 
and Hawaii, are represented, and three replies came in from the 
District of Columbia. There is no excessive concentration for any 
State as may be seen from this condensed list : 


California. ..=....- Ye at Se Ea OS a ‘ 28 
ny Rp ges 99 Indiana Z 28 
a Pe ee ; 89 Massachusetts : 27 
Pennsylvania_____-_- Sa wees 76 West Virginia__- ; . 27 
RU Ns i ee DT ln, 70 North Carolina rere ee 27 
ee aa 54 Mississippi ee 24 
Michigan_ ee. 48 South Carolina___- 21 
rierida_...... fie. Sia 38 Tennessee : ce 20 
Wisconsin___...____- Leet 35 Alabama sd ee Se st 20 
PN an ctu d ele a, 33 Arkansas . 20 
Kentucky_----_- oo oa 7 30 27 others, average of 10-plus 

USS. cat tenes 30 —srrepilies each__-- 282 
New Jersey__--- be ‘ 29 coe 
We 5 ta ceed ht. ie i 28 Total o. laa 


The 1,285 replies which furnished the data presented in this paper 
include 797 received from operators who own 50 machines or less. 
This is 62 percent of all of those who sent in usable replies. Slightly 
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more than 1 percent own more than 300 machines each. The distribu- 
tion of the 1,285 replies according to size groups is shown in this table: 











Number | Percent Percent 
” - aa — ee 

| 0 

EIS OF SMB oe oo ob os os sd ce ced ek stcsinnbvaenesguebaboebdiunbesssdnwen 797 62. 
More than 50 biin€ Bot M000 ENON Th eoisccdvnnnaisocdablcodsconeuundeas nidinieadnls mii 203 15.8 
Been CINETE 70 WUC OS DOTS TEE 100A. cc unccccancepeackechonsegesstnadsesauenanns 106 8.2 
More than 100 but not more than 200.....................-....--.----.- ae | 137 10.7 
cme 200 DG 000 SRORS CGD B00... cnccderbsckeysnstcadipepeanerahesaersacdd | 28 2.2 
BO CER DOD... .recdavcccsceds cccwncbeecbenssesunsesesseccsassus cdcubiodsobansos | 14 1.1 
FIT cs nas ocktnini>tnpaemasduacinionstoiiaa with deh Kae cade ttm niinladaniainnaaaml | 1, 285 | 100. 0 


A total of 75,756 phonographs is represented by the 1,285 replies. 
During the year 1958 they produced total revenues of $33,404,202 for 
the owner-operators. This is the revenue total after eliminating the 
amount paid to the location owners, which we understand is equal, in 
general, to the amount left for the owner-operator. Assuming that 
this arrangement governs in every case, it is indicated by the circular- 
ization that the public deposited a total of approximately $67 million 
in the 75,756 phonographs during 1958—about $880 for each machine, 
of which the owner operator retained $440. This is approximately 
$1.20 a day for each machine. 

The total of 1958 expenses Eeporteg by the 1,285 operators who sent 
in usable replies amounted to $25,859,525. These are expenses charge- 
able against the owner-operators’ revenue—no part of them is borne 
by the ‘location owner. The questionnaire specifically asked that the 
salary and income taxes of the owner-operators be excluded from the 
amount of expenses reported. 

The margin of revenue left after deducting expenses—$33,404,202 
minus $25,859,525 comes to $7,544,677 in the aggregate. This is an 
average margin of $5,871 for each one of the 1,285 operators, both large 
and small, and it includes not only their operating profit as business- 
men, but also their salaries for time devoted to the work and a return on 
the capital invested in the equipment. On the average this is a margin 
of $489 each month. For the small operators who make up 62 percent 
of the group, the margin is less—an average of $3,596 annually, or 
slightly less than $300 per month. 

The average profit margin of $489 per operator per month for 
1958 figures out to be : about 22.6 percent on the operators’ revenue—or 
11.3 percent on the amounts spent by the public for this form of enter- 
tainment. Computed in terms of investment it comes to about 13.45 

ercent. The 1,285 operators reported an average investment of 
no. 652. The 13.45 percent, of course, inc ludes not “only what would 
normally be termed “return on investment”—it includes also what- 
ever would normally be paid in salary for the work done by the owner- 
operator himself, and it includes the element of net profit from the 
business. 

A 5 percent return on a $43,652 investment would come to $2,183. 
At this rate, the portion of the margin available for operator’s salary 
and profit would be $3,688, or $307 per month. These too are overall 
averages. For the 62 percent who own from 1 to 50 machines, the 
average would be less. 
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The questionnaire mailed to the operators asked that they supply 
data regarding the volume of their record purchases. Some sent in 
figures showing the number of records purchased in 1958; others re. 
ported the amount which they had spent during the year for records, 
Assuming that the average cost was 64 cents per record, the data from 
1,285 operators would show that $5,520,912 was expended to supply 
8,626,245 records for use. For 75,756 machines this would come to 
about 114 records per machine on the average—a little less than 10 
records per machine each month in addition to those already available 
in each month. 

In closing this presentation, a word should be said about deprecia- 
tion since the average operator’s $43,652 investment does depreciate 
with use and with the passage of time. The questionnaire did not ask 
specifically about depreciation because of its technical character and 
because it was felt that the smaller operators might be confused by 
the question. 

Some of those reporting specifically stated that they had not in- 
cluded depreciation in their expense totals. These were taken into 
the tabulation notwithstanding the exclusion, but the probability is 
that most operators included a depreciation alowance. It would prob- 
ably be best to use the data as though all operators had included de- 
preciation—on this basis it would be conservative to say that the 
average monthly margin available for salary and profit was reported 
by the 1,285 operators to be no more than $307 for each apart from a 
5-percent return on funds invested in equipment. For the 62 percent 
who owned 50 machines or less, the average would be under $307 
each. 

I have been asked to compute, on the basis of the foregoing data, the 
amount by which a performance license at the suggested maximum rate 
of $25 a year per machine would increase the costs of the operators. 
Since the average number of machines owned by each operator is 
59.1, the average additional cost of such a royalty to the operators 
would be approximately $1,477. This would reduce the average mar- 
gin for each of the 1,285 operators, before allowance for return on 
investment, from $5,871 to $4,394, a reduction of 25 percent. The im- 
pact of such a royalty on the operators of 50 machines or less—an 
average of 26 machines—would be $650 on the average, a reduction 
of the corresponding average margin, before allowance for return 
on investment, of from $3,596 to $2,946. This would be a reduction 
of 18 percent. 

This concludes the presentation of data assembled from the ques- 
tionnaires. The data are presented as they were reported to us by 
the operators. 

Mr. Brooxs (presiding). The questionnaire has been made a part 
ofthe record. I think it will be helpful. 

] apologize for being late. I expected a record vote but the legis- 
lation was approved by voice vote instead. 

I did not hear all of your testimony. But did you make it clear 
what percentage of the existing operators answered the questionnaire? 
I think you gave the number, but what was the percentage as to the 
total number of operators? Was it 15 percent, or something like 
that ? 
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Mr. Herz. It runs close to that, Mr. Chairman. The figures for the 
total number of operators that are operating in the United States I 
have quoted in my memorandum as 8,500 to 9,000. That is not a 
figure we have established by the questionnaire form or any other way. 
It is a figure which is an estimate that the manufacturers make. Out 
of that total, we received replies from 1,639 operators. 

So it will run on the cme of 15 percent who did respond. Out of 
those, we were able only to use 1,285, for the simple reason that the 
differences were incomplete returns. 

Mr. Brooks. Did they seem to be various sized operators? Did 
some of them seem to be small operators, some of them seem to be large 
operators ¢ 

Mr. Herz. Yes, sir. On page 3 of my statement, at the bottom of 
the page, there is a table which shows what percentage of the people 
whose questionnaires we used owned 50 machines and less, iat then 
there are intervening statistics and finally there is a figure for those 
who own 300 or more. 

Mr. Brooks. Do you feel it is a fairly representative cross section 
of the total number of operators ? 

Mr. Herz. I believe that it is, Mr. Chairman. We have not been 
able to establish whether it is or whether it isn’t. But as I understand 
the mailing of the questionnaires, they went to all known operators, 
and having made a survey of this type some 7 years ago, we compared 
the results of that survey with the results of the present survey, and 
there is quite a remarkable similarity in the returns which would 
tend to indicate that this was a representative sample. 

Mr. Brooxs. Thank you. 

Do you have any questions, Mr. Libonati ? 

Mr. Lizonati. No questions. 

Mr. Brooxs. Mr. Cramer? 

Mr. Cramer. Was there any study made with regard to what por- 
tion of the average annual income 1s presently paid in existing roy- 
alties on the manufacturers’ level ? 

Mr. Herz. No, sir. The questionnaire form which accompanies 
my prepared statement lists the five simple questions that were asked. 
That is the limit of the information requested and received. 

Mr. Cramer. Have you any information that would put you in a 
position to be able to indicate what that might be? 

Mr. Herz. No, sir; I do not. 

Mr. Cramer. You are not sufficiently familiar with the industry to 
estimate what the 4 cents per record royalty presently paid would 
amount to in relationship to earnings? 

Mr. Herz. No, sir. Really, for the purposes of making an au- 
thoritative presentation, the information which we have is limited to 
what. was assembled on these questionnaires. It would be specula- 
tive for me to go beyond that. 

Mr. Cramer. That is all, Mr. Chairman. 

Mr. Brooxs. Counsel has a couple of questions. Mr. Brickfield. 

Mr. Bricxrietp. Mr. Herz, on page 1 of your statement you say 
that the questionnaire was sent by the manufacturers and operators 
association. What association is that? 

Mr. Herz. The operators’ association? I think that is Mr. Miller’s 
association, who testified this morning. 
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Mr. Brickrrevp. Is that an association that is composed of both 
manufacturers and operators? 

Mr. Herz. No, sir. I think this should be read “mailing lists of 
the manufacturers’ and of the operators’ associations.’ 

Mr. Brickrrevp. The mailing list was compiled from the mailing 
lists of both associations ? 

Mr. Herz. I think each manufacturer had a mailing list, and the 
association had a mailing list. 'The questionnaires went to each name 
on every mailing list. That is why these was duplication. 

Mr. Bricxrretp. The second part says, “We have been informed by 
counsel that apprediinately 35,000 questionnaires were mailed.” 

Which counsel is that ? 

Mr. Herz. That is Mr. Chaffetz’ firm. 

Mr. Bricxrtetp. Mr. Chaffetz’ firm ? 

Mr. Herz. Yes, sir. 

Mr. Brickxritetp. Who sent these questionnaires? 

Mr. Herz. In each case, the manufacturer whose mailing list it 
was or the operators’ association. 

Mr. Bricxrretp. And this questionnaire, did it go out in a form 
that this committee has received it here? 

Mr. Herz. Yes, sir. This envelope, as you will see, is a business 
reply envelope. It went out and came bac k in just this form. 

Mr. Brickrretp. Was there a covering letter ? 

Mr. Herz. Yes, sir. In each case the manufacturer and the asso- 
ciation did cover it with a letter explaining the meaning of it and the 
purpose for which it was to be used. 

Mr. BrickFietp. Do you have copies of those letters ? 

Mr. Herz. I am unable to answer that question. They are probably 
in my files. I have not concerned myself with them. 

Mr. Brooxs. Would you make available to the committee copies 

of the letters which accompanied the questionnaire ? 

Mr. Herz. Yes, sir. I will arrange to have a copy of each of the 
letters put at your disposal. 

(The letters referred to follow :) 

Tue WURLITZER Co., 
North Tonawanda, N.Y., May 7, 1959. 
To All Music Operators: 

Prompt execution and return of the enclosed questionnaire is vitally important 
to you as a jukebox operator. 

The House Judiciary Committee has scheduled hearings on H.R. 5921, the 
ASCAP-sponsored bill. a bill to require jukebox operators to pay royalty fees 
for the use of the musical property of composers, authors, and copyright 
owners. 

This bill affects you, the operator, directly because if it becomes law, you 
will be subjected to the unlimited assessment power of ASCAP, BMI, and 

SESAC, the same ASCAP which once wrote to an operator, A. N. Schmalz in 
Menasha, Wis., “You will fill the application and send it to us and we will tell 
you how much you should pay.” 

Your complete and accurate answers to the questionnaire are necessary 
in order that the committee be given the facts concerning your industry. You 
are assured that nobody but Price, Waterhouse & Co. will have access to your 
individual answers or your identity and that they will be treated with com- 
plete confidence by that firm. Should you receive more than one questionnaire, 
disregard the duplicate. 

Fill out one questionnaire and return promptly. 

Very truly yours, 
Rosert H. Bear, Sales Manager. 
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AUTOMATIC MusIc, INC., 
Grand Rapids, Mich. 


DEAR Mr. OperRatTOR: Although time and circumstances do not permit me to 
address this letter to you personally as I would like, it goes, nevertheless, to one 
whom I regard as a friend. 

That’s why I am asking you to pause for a few moments in your busy day and 
fillin the information requested on the enclosed questionnaire. 

By doing so at once you can help the industry of which you are an important 
part to win the copyright legislation battle, now shaping up before the Congress 
of the United States. 

It is imperative that you get the data requested into the mails without delay. 
Be sure to write down everything called for. The special combination envelope- 
information form is all you need, and it requires no stamp. 

Note that the enclosure is addressed to Price, Waterhouse & Co., Washington, 
D.C. This internationally respected accounting firm, one of the largest, will 
treat your answers with complete confidence. 

You may be sure that no one else will read what you've written. No one will 
identify you with the answers. 

If you’ve already received a questionnaire and have made your reply, disregard 
this duplicate. However, if you've not sent in your answers as yet, do so today. 
There is still time for you to help. Remember, the ammunition you supply by 
your answers can be exactly what’s needed to carry the fight forward to victory. 

Let’s make the most of the business upturn by protecting our opportunities 
from the outsiders who want a share of our earnings. 

Sincerely yours, 
E. R. RatTasack, Vice President. 


THE Seesure Corp., 
Chicago, Ill., May 8, 1959. 
To ALL Music OPERATORS: 


Prompt execution and return of the enclosed quetsionnaire is vitally important 
to you as a music operator. 

The House Judiciary Committee has scheduled hearings on H.R. 5921, the 
ASCAP-sponsored bill, a bill to require jukebox operators to pay royalty fees 
for the use of the musical property of composers, authors, and copyright owners. 

This bill affects you, the operator, directly because if it becomes law, you 
will be subjected to the unlimited assessment power of ASCAP, BMI, and SESAC, 
the same ASCAP which once wrote to an operator, A. N. Schmalz in Menasha, 
Wis.: “You fill out the application and send it to us and we will tell you how 
much you should pay.” 

Your complete and accurate answers to the questionnaire are necessary in 
order that the committee be given the facts concerning your industry. You are 
assured that nobody but Price, Waterhouse & Co. will have any access to your 
individual answers or your identity and that they will be treated with complete 
confidence by that firm. 

It is possible that you may receive more than one questionnaire. If you do it 
is, of course, necessary to fill out and return only one to Price, Waterhouse & Co. 

Sincerely yours, 
DELBERT W. CoLeMAN, President. 


Cuicaeo, Ini., May 11, 1959. 
To All Jukebox Operators: 

Prompt execution and return of the enclosed questionnaire is vitally important 
to you as a jukebox operator. 

The House Judiciary Committee has scheduled hearings on H.R. 5921, the 
ASCAP-sponsored bill, a bill to require jukebox operators to pay royalty fees 
for the use of the musical property of composers, authors, and copyright owners. 

This bill affects you, the operator, directly because if it becomes law, you 
will be subjected to the unlimited assessment power of ASCAP, BMI, and SESAC, 
the same ASCAP which once wrote to an operator, A. N. Schmalz in Menasha, 
Wis., “You fill out the application and send it to us and we will tell you how 
much you should pay.” 

Your complete and accurate answers to the questionnaire are necessary in 
order that the committee be given the facts concerning your industry. You are 
assured that nobody but Price, Waterhouse & Co. will have any access to your 








934 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


individual answers or your identity and that they will be treated with complete 
confidence by that firm. 
Please respond promptly to the questionnaire. 
Rocx-O.a Mra. Corp. 


May 5, 1959, 
Dear Fettows: Enclosed is a questionnaire to help us defeat the copyright 
legislation. 
It is imperative that you fill out this questionnaire and drop it in the mail 
immediately. No stamps necessary—just seal and mail. 


Music OPERATORS OF AMERICA, INo, 
GerorGceE A. MILLER, President. 

Mr. Liasonatt. I want to ask one question, Mr. Chairman, about the 
questionnaire. 

Mr. Brooxs. Mr. Libonati. 

Mr. Liawonatt. There is an interrogatory there of “How many rec- 
ords did you buy in 1958?” 

Was that answered? That is question No. 5. 

Mr. Herz. In some instances, Mr. Libonati, we received an answer 
which was in terms of the number of records. In other instances we 
received an answer which was in dollar amounts, and which we as- 
sumed meant that that much money had been spent to purchase rec- 
ords. That is dealt with, that subject is dealt with, in my statement 
which I read a little bit faster, perhaps, than I should have, at the 
bottom of page 5. 

Mr. Lisonatt. I missed that point. 

I want to congratulate on the findings of especially the smaller 
group. I think that bears out the testimony here and that the smaller 
return on a rather precarious investment. I think you have set out 
figures here which are in conformity with the statements made here 
by witnesses who were desirous of giving us sufficient data to enable 
us to determine our position on this bill. Surely, :f 62 percent of the 
proposed number of operators of jukeboxes, which they said was 9,000, 
approximately, and you used the returns of 1,200, of which 62 percent 
were the small operators, if that income is within any reasonable 
formula for a tax then we will have to make a study of it. 

Thank you very much. 

Mr. Herz. Yes, sir. 

Mr. Brooxs. Mr. Cramer. 

Mr. Cramer. The previous question I asked was with regard to 
percentage of income. You could testify, could you not, on the basis 
of information available on the bottom of page 5? A total estimate 
of the amount of taxes, royalties paid on records. You could also 
testify on the amount per machine, could you not ? 

Mr. Herz. The amount of revenue per machine ? 

Mr. Cramer. No, the amount of royalty paid per machine based 
upon present royalties of 4 cents a record. 

You testified at the top of page 6 that the average records per 
machine were 114 a year. You also testified that the supply per year 
was 8,626,425 from those 1,285 operators. 

If you multiply that by the total number of estimated operators you 
could give an estimate, could you not, of the amount of money paid 
in? 

Mr. Herz. Yes, sir. I understand that royalty to which you refer 
is 4 cents for each record, and that multiplied against the number of 
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records which is reported in my testimony would give the amount 
of royalty. 

Would you like to have me make that calculation ? 

Mr. Cramer. Would you indicate what that would be? 

Mr. Herz. For a number of records per machine ? 

Mr. Cramer. In the first instance, and then a total amount or total 
number in the second instance and then the total amount for the 
estimated total number of operators in the third instance. 

Mr. Herz. The testimony which I gave at the bottom of page 5 of 
my statement indicates that according to the data received, some 
8,626,000 records were purchased for use. 

That was during 1958. 

At the rate of 4 cents per record, that would involve royalties of 
approximately $345,000. 

Mr. Cramer. That is what percentage of the total business? 

Mr. Herz. The total business reported to us appears on page 4 
of our statement. The figure is $$33,400,000, and $345,000 is in the 
neighborhood of 1 percent of that figure. 

Mr. Cramer. The information I was suggesting is that you indicate 
$345,000 represents approximately the royalty paid on 1,285 operators ? 

Mr. Herz. On the records which were purchased in 1958 by 1,285 
operators; yes, sir. 

Mr. Cramer. And applying that to the total number of operators 
which you estimate, what would be the amount ? 

Mr. Herz. I simply multiplied the $345,000 figure by a factor of 
seven, which would bring the total of 1,285 up to somewhere in the 
neighborhood of 8,500, and doing that I arrive at a figure of $2,415,- 
000 which could be said to be an estimate of the 4 cents per record 
royalty for the 8,500 operators in 1958. 

Mr. Cramer. And multiplying per machine 114 records times 4 
cents, that gives you $4.56 per machine, does it not ? 

Mr. Herz. Yes, sir. 

Mr. Cramer. Would you consider that a fairly reasonable estimate 
of the royalty paid today by operators of coin-operated machines? 

Mr. Herz. I could only testify, Mr. Congressman, that based on the 
information which is before us, both as regards the 4-cents rate and 
as regards the information reported by the respondents, that that is 
a fair indication of the royalty that was paid. 

Mr. Cramer. That is all I have. 

Mr. Brooks. Thank you, Mr. Cramer. 

Counsel has a couple more questions. 

Mr. Brickrievp. | am still on page 1 of your statement, Mr. Herz. 
It Says: 

Each operator was asked to return one completed questionnaire directly to 
Price, Waterhouse, 

Where was that direction given ? 

Mr. Herz. In each of the transmittal letters, as I understand it. 
That was a specific request that we made because realizing that there 
was more than one mailing list, it would seem clear that any given 
operator might receive the request from more than one manufacturer 
or more than one request, and we asked them please to send only one 
answer. 

Then we double-checked to make sure that we only used one answer. 

42802—59—16 
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Mr. Brickxrie.p. This request was in the covering letter ? 

Mr. Herz. Yes, sir. 

Mr. Bricxriexp. In line with the question Mr. Libonati asked the 
other day, were there any spot checks made to determine the : accuracy 
of the answers in these questionnaires against, for ex cample, a par- 
ticular set of books of the person who answered the questionnaire? 

Mr. Herz. No, sir. We accepted the information that was sent in 
on its fact. Thisisa presentation of that type of information, simply 
assembled by us. We have not attempted to audit the accounts of any 
operator. 

Mr. Bric KFIELD. With regard to question No. 1 of the questionnaire, 
it says : “How many jukeboxes do you operate ?” 

Does that mean “the person who is answering, gives the number of 
boxes he operates, or does it include those in the names of his wife or 
family or relatives? 

Mr. Herz. Mr. Counsel, when you address a questionnaire of this 
type, or any other request for information, to a group as heterogeneous 
as this group is, you try to devise your question so that it clearly indi- 

cates what you have in your mind and what you want as an answer. 

How that strikes the man who is going to fill it out you never know, 
We tried to make these questions clear. The answers which we re- 
ceived back when compared with one another and with the accumn- 
lating figures as we assembled these responses, and when compared 
with the 1 responses which we had received some 7 years ago in a similar 
quest for information, seemed to indicate that there was a consistency 
in the data reported. Whether in a particular case a man might have 
decided not to report all the machines he owned, because some of them 
were owned by his wife, we would never know. 

Mr. Brickrrevp. But it is conceivable that that could be the cir- 
cumstance. That is, that he would have reported only in the names 
of those who are answering, and then only as to those machines that 
are in their names? 

Mr. Herz. I am sure it is conceivable. I have filled out question- 
naires myself, and on occasion I have read the questions and thought 
I was not clear in my mind exactly what the man wanted to know. “In 
such a case I gave the best information I could as T understood it. 

I assume that is what these men did with us. They understood the 
purpose, I think. 

Mr. BrickrieLp. The purpose is not disclosed on the questionnaire. 

Mr. Herz. No, sir. We left it to each manufacturer to communi- 
cate with his mailing list the way he wanted to communicate with his 
mailing list, because ‘these are people i in each case with whom the manu- 
facturer does business, or the association, as the case may be. 

Mr. Brickrrevp. I direct your attention to question No. 2: 

What was your share of the total collections in 1958, after paying location 
owners their share? 

There are arrangements, as I understand, whereby certain expenses 
are taken off the top, like taxes and guarantees, and after that, after 
those expenses are deducted, the operator and the location owner 
divide the gross take. 

I was wondering does this question direct itself to the total take 
of the jukebox or does it direct itself only to the gross receipts after 
certain deductions? 
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Mr. Herz. The question that you see on the questionnaire was the 
only question on this subject which each one of the operators had 
before him when he sent us the data. We have reported the data 
which was received in response to that shag question at the - 
of page 4 in my statement, and we refer to it as the revenue total. 
We say that during the year 1958, these 75,000 machines produced 
total revenues of $33,400,000 for the owner-operators. ‘That is our in- 
terpretation of what that question means. We hope that that is the 
interpretation which came into the minds of each one of these men who 
responded to the questionnaire, and we think it is. 

ut, of course, when a question is asked by mail, with no further 
explanation, and when the parties are not free to make gestures at 
one another or to probe one another’s mind to see that they have met, 
then there always is a hazard that they will be misunderstood. 

But we understand that in quest of this type, there always is some 
room for misunderstanding. 

Mr. BrickrteLp. With regard to question No. 3, where you state: 
“What were your total expenses in connection with your jukebox 
business in 1958?” is it your understanding that expenses being the 
usual business expenses? What is meant by total expenses in con- 
nection with the jukebox business? 

Mr. Herz. Well, that question is a large question. Any business 
encounters many types of expenses. What we were really asking 
these men to report to us, these operators to report to us, was the 
amount of the expenses which they incurred in operating this par- 
ticular business as distinguished from any other sources of revenue 
that they might have. 

I recall that 7 years ago, for example, we had a schoolteacher who 
responded because either he or she owned some jukeboxes and oper- 
ated them. I am quite sure that schoolteachers have certain expenses 
in connection with teaching school, and we did not want to have those 
expenses charged against the jukebox operation, nor would we want 
any of the jukebox expenses to be considered part of the cost of teach- 
ing school. 

So the question is an attempt to get the operators to ascribe to the 
operation only those expenses which were actually incurred in con- 
nection with the operation, but all of them. 

Mr. BrickrreLp. You said in question 3, “Do not include your own 
salary.” To my mind that is a business expense. 

Mr. Herz. Yes, sir. But the question of salary is always a difficult 
one when you are talking about the salary of a proprietor of a busi- 
ness. Some people look at a business which they own and operate and 
say, “This must yield my salary. Until I take my salary out, I have 
no profit.” Others say, “This is my business, I own it all. Why 
should I pay myself a salary?” So all of it is profit. 

The reason we asked that salary be excluded was to try on this very 
important problem as regards sole proprietors, to sidestep what 
seemed to us to be potentially the source of major misunderstanding. 

The same line of reasoning lies behind the request that they not in- 
clude income taxes. 

Mr. Brickrretp, I direct your attention to No. 4: 


What is the value of the jukeboxes, records, trucks, automobiles, and other 
equipment used in your jukebox business? 
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And I ask you this question: Do you interpret that reasonably to 
mean the present value or the purchase value or the resale value of 
the equipment ? 

Mr. Herz. As you undoubtedly know, Mr. Brickfield, the word 

“value” is one of the most elusive words there is when people try to 
come to a meeting of the minds. To an accountant in a context of 
this type it normally means cost minus an appropriate deduction for 
depreciation for the period of time that the item has been in use. We 
hope that that is the conception which these men had in mind when 
they answered this questionnaire. We realize that when you ask 
8,000 people to give you a response concerning the value of some- 
thing which they all own, which is common to them, that you are 
going to get a great many different answers. 

But they tend to gravitate around an answer which accords with 
the customary conception of value. I think among businessmen, cost 
minus accumulated depreciation is the value they think about. The 
answer which came up in response to that question you will find from 
my statement averaged out to an investment of $43,652 per operator, 

"The number of machines per operator averages out to around 59.1, 
If you divide that latter figure into that former figure, you come 
with an average investment somewhere in the neighborhood of $700, 

My understanding is that a jukebox nowadays costs anywhere from 
$1,200 to $1,500. It would seem from these responses that the answer 
on the average is not out of line. In indicates that these machines, if 
they cost somewhere between $1,200 and $1,500, are about half depre- 
ciated at this time. 

Mr. Brooks. Mr. Herz, wouldn’t you think that since this ques- 
tionnaire was on what they at the time owned, that the investment 
would as of today probably be higher and probably higher next year 
as they replace at increased costs their old machines with newer 
machines ? 

Mr. Herz. I think, Mr. Chairman, that what you describe is a 
tendency which is present these days. Anybody in business, if he 
only holds his own as to the character of his business and the size of 
it, finds his investment going up as he makes replacements. 

Mr. Brickrterp. It is your feeling that in answer to this question- 
naire, the people who answered did not include expenses for related 
services, such as pinball machines, the use of equipment that was used 
for maintaining both for jukeboxes and pinball machines, that some- 
where they drew a line and they only included those expenses which 
related to jukebox operation ? 

Mr. Herz. Well, I think as regards that point the question seems 
quite clear in that all we w anted them to include was jukebox ex- 
penses. Those comparisons that we were able to make, that is, as 
between the questionnaires received on any day and the accumul: ited 
questionnaires up until that date, and the comp: arisons as between the 
results of this year’s survey and last year’s survey, indicate a degree 
of consistency which leads us to feel that the questions were “not 
misunderstood on any important scale. 

Mr. Brickrterp. So that with regards to question No. 4: “What is 
the value of your jukeboxes, records, trucks, ftoedbltée and other 
equipment used in the jukeboxes?” you feel that in answering these 
questions they included only so much of their business expenses and 





cee 
TT 





MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 239 


the operation and use of their trucks as related to the jukebox 
business ¢ 

Mr. Herz. That is what I think. That is what we asked them and 
that is what we assume they sent in. 

Mr. Brickxrretp. With regard to Question No. 5, which reads, “How 
many records did you buy in 1958?” was there any indication or any 
returns which would show how much they paid for those records? 

Mr. Herz. As I pointed out in my testimony, the responses to that 
question came up, generally speaking, in two ways. Either there was 
a number with a dollar sign or there was a number without a dollar 
sign. If there was a number without a dollar sign we assumed that 
they meant it that way and that, therefore, it was the number of rec- 
ords they had purchased. If, however, the respondent bothered to 

ut a dollar sign in front of it, we assume that that was the amount 
of money that he had spent for records. 

Mr. Brickrrenp. Were there any statistics received in which any- 
one gave the average cost of a record ? 

Mr. Herz. No, sir. We didn’t ask that information. By and large 
nothing was volunteered on these responses in addition to the infor- 
mation we requested. Once in a while we would get a response which 
would say, “I wish I had never gotten into this business,” or some- 
thing like that, but no statistical information other than what we 
requested. 

Mr. Brooks. Thank you very much, Mr. Herz. We appreciate your 
coming before the committee. 

We will call Mr. Clinton S. Pierce, first vice president of the Music 
Operators of America, Inc., from Broadhead, Wis. 


STATEMENT OF CLINTON S. PIERCE, FIRST VICE PRESIDENT OF 
MUSIC OPERATORS OF AMERICA, INC.; AND PRESIDENT OF THE 
WISCONSIN MUSIC MERCHANTS ASSOCIATION 


Mr. Brooxs. Mr. Pierce, we will be glad to hear from you at this 
time. 

Mr. Prerce. Mr. Chairman and members of the committee, my name 
is C. S. Pierce. I reside at Broadhead, Wis. I am past mayor of 
Broadhead. I am at present chairman of the Green County Board of 
Supervisors. I have been engaged in the automatic phonograph busi- 
ness for over 25 years and I am a partner in the firm of C. S. Pierce 
Music Co., together with my wife, Marie Pierce. I am president of 
the Wisconsin Musie Merchants Association, Inc., a nonprofit organ- 
ization of over 75 music operators. I am also first vice president of 
Music Operators of America, Inc., which is the national association of 
music operators. 

Our firm owns and operates approximately 200 automatic phono- 
graphs in an area covering a 75-mile radius of Broadhead, Wis. Our 
phonographs are placed in restaurants, taverns and ice cream parlors 
in the towns and cities throughout our area which vary in size from 
Beloit, the largest, with about 35,000 population, down to the smaller 
towns and villages of 1,000 or less. 

Over the years I have had an opportunity to become acquainted 
with the problems of automatic phonograph operators, both locally 
and through my association with the music operators of America 
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nationally. One of our most serious problems is an economic one, 
The cost of play on a phonograph for a number of years was 5 cents, 
In the last decade, however, the inflationary pressures which have 
taken control of our national economy have greatly increased our costs 
of operation. These include not only employees’ salaries, insurance, 
cost of records, and taxes, but also cost of equipment. 

Whereas a phonograph would sell for $350 some years ago, a new 
phonograph today sells anywhere from $1,100 to $1 400. Caught be- 
tween a fixed price and a tremendous cost increase, the phonograph 
operator has seen his margin of profit dwindle to the point where 
many operators have left the business and new operators have found 
it impossible to establish themselves. 

Very reluctantly and under the pressure of economic necessity, 
many operators, including ourselves, converted to 10-cent play in 
most locations. Many members in my music association have taken 
this step. About one-half of the 7,500 phonographs in my locality 
were changed to permit one play for 10 cents, three plays for 2% 
cents. However, due to player resistance to the higher prices, in 
many locations prices were changed again to permit one play for 10 
cents and four or five plays for 25 cents, and sometimes seven to nine 
plays for 50 cents. The results of this condition have proved very 
disappointing. Gross receipts did not increase substantially because 
of player resistance which substantially dropped the number of plays, 
and also because of increased overhead costs during this period, 
In Wisconsin today we have music being sold at 5 cents a record in 
some areas, 10 cents in other areas, with five plays for 25 cents in 
the majority of locations. 

This condition is not healthy. 

Moreover, the gross revenues from phonographs in Wisconsin in 
1958, reflecting the general economic condition, were less than in the 
previous year. In the Pierce Music Co., our music operation for 
the year 1957 amounted to a gross of $6.13 per phonograph per week. 
For the year 1958, the gross per phonograph per week was $6.02. 

The proponents of H.R. 5921 are using the supposed swing to 10- 
cent play as an argument to demonstrate that the phonograph oper- 
ators can now assume the burden of paying royalties to them. The 
best information available clearly proves that this is not the case. 
Income from the operation of phonogr: iphs continues to decline. Our 
industry consists of small businessmen, many of whom have had to 
diversify their operations with vending mac shines and coin-operated 
amusement equipment. We feel the operator furnishes a valuable 
service to the community by providing top entertainment at the low- 
est_ possible price. 

The music operators as a group are very civic-minded. Here in 
Wisconsin we have a service whereby we rent phonographs to schools 
and youth centers for $20 per month. This represents the actual cost 
to us of records and service. We service these machines every 2 
weeks and change the records in them. 

In addition, we give these institutions all the money that the ma- 
chines take in. We often give phonographs to various charitable 
and youth organizations outright. We like to feel that we are doing 
our part to help the youth in our community enjoy wholesome en- 
tertainment. 


cee eT. a 





ne, 
ts, 


ive 


rr, ner tener 


MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 241 


We would like to continue all these services and expand them, I 
know that such programs exist in many other States, and it gives 
all of us genuine pleasure to be able to do these things, but this re- 
quires a healthy industry, This requires an industry that is will- 
ing to carry its load, but one that is not overburdened. This brings 
me to a brief conclusion regarding H.R. 5921. 

Our industry is burdened with Federal, State, county, and city 
taxes and license fees. Every time an operator buys a record he is 
paying a royalty to the songwriter and publisher at the rate of 4 
cents per record. Now BMI and ASCAP and some others are seek- 
ing a free hand to impose additional royalty payments upon us. If 
this bill becomes law, it would create an impossible situation because 
our industry cannot stand the added load which would be placed 
upon us. It would drive many of these small businessmen out of this 
line of endeavor and as a result it would adversely affect the store- 
keepers, the record companies, the performing artists, and the com- 

osers themselves. 

I respectfully submit that the equities in this situation lie entire- 
ly with us and that this committee in its considered judgment should 
firmly and completely reject H.R. 5921. 

Thank you, Mr. Chairman. 

Mr. Brooks. Thank you very much, Mr. Pierce. 

Do the committee members have any questions of Mr. Pierce ? 

Mr. Linpsay. It wasa very good statement. 

Mr. Brooks. We want to thank you for your appearance. We are 

leased to have had you. 

The next witness is William F. Adair, Jr., of the Eastern Music 
Systems Corp., of Philadelphia, Pa. 

You may proceed, Mr. Adair, as you wish. 


STATEMENT OF WILLIAM F. ADAIR, JR., SECRETARY AND SALES 
MANAGER OF EASTERN MUSIC SYSTEMS CORP., PHILADELPHIA, 
PA. 


Mr. Apatr. Mr. Chairman, members of the committee, my name 
is William F. Adair, Jr., residing at 5226 North 15th Street, Phila- 
delphia, Pa. I am secretary and sales manager of Eastern Music Sys- 
tems Corp., distributors for the Seeburg Corp. of coin-operated phono- 
graphs and auxiliary equipment. 

Since 1947 I have been employed by, or associated with, the Phila- 
delphia distributor for the Seeburg Corp. as a sales representative, 
covering the area of eastern Pennsylvania, southern Jersey, and Dela- 
ware. 

During these years I have become very familiar with the operation 
of coin-operated phonographs in all phases of the business. In addi- 
tion, from 1949 until August of 1958, I managed and supervised a 
distributor-owned operation of 180 music machines placed in and 
around the Philadelphia area. 

With the above experience I feel qualified to speak on the coin 
phonograph industry. It is my intent to attempt to bring out the 
economics of the business and shed additional light on the tremendous 
hardship that would be placed upon the shoulders of the small busi- 
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nessman who is attempting to maintain his phonograph business with- 
out the added burden of additional royalties as proposed in H.R. 5921, 

The eastern Pennsylvania, southern Jersey, and Delaware area, 
has approximately 15,000 music locations which are being served by 
some 350 operators, an average of 43 machines per company. 

I am going to attempt to familiarize you with operating condi- 
tions in the areas with hie th IT am familiar. In the Philadelphia area, 
which comprises the largest volume of locations, we have today ap- 
proximately 100 operators compared to 1955, when we had approxi- 
mately 150 music operators. There has been a gradual, but con- 
tinuous decrease, brought about by low-income locations which cannot 
support the purchase, servicing, and maintenance of phonographs in 
the taverns, luncheonettes, and restaurants. In addition, we have ex- 
perienced in the past 3 years the increased purchase of phonographs, 
by individuals, for their establishments, where it has been unprofitable 
for a music machine to be operated by an operator. 

From a check of the records of the tax division of the city of Phila- 
delphia we have determined that there are approximately 800 indi- 
vidually owned coin-operated phonographs. This is ap proxims itely 
triple the privately owned machines that were in existence 5 years ago. 

It may be helpful if I can give you today a report on the industry 
in other than the Phil: idelphia area since we ‘also cover eastern Pennsyl- 
vania, including the coal regions with such cities as Scranton, Wilkes- 
Barre, Hazleton, et cetera. In this area of Pennsylvania the gross 
average collection per week on music machines does not exceed $6 per 
machine, and I mean the gross for the operator and location owner, 
It has been necessary for the operators in these areas in order to exist 
to diversify into the operation of amusement games and also cigarette 

vending. Only this enables an operator to continue existing in the 
business. 

It is indeed unfortunate that the industry in our area has suffered 
from additional taxation within the past year. Numerous communi- 
ties have increased the license fees on the music machines without 
regard for their ability to pay. As an example, in the small com- 
munity of Woodbury, N.J., where at one time there were approxi- 
mately 20 phonographs in operation, this has now been reduced to 2 
phonographs in the town, because of a $100 yearly license fee placed 
on the operation of each individual phonograph in the community. 

The gradual decrease in the number of small operators will be ac- 
celerated by additional burdens such as embodied in H.R. 5921 and 
the small businessman operator will become extinct. It would create 
a critical burden in view of the overall economic picture should these 
small businessmen be forced to bargain with such a large organiza- 
tion as ASCAP as would be the case should an amendment be made 
to the copyright laws as proposed in H.R. 5921. 

The small businessman does not have the financial resources to bar- 
gain on anything approaching even terms with a succession of per- 
for ming right societies such as ASCAP, BMI, and SESAC. 

For the reasons reviewed we are convinced that H.R. 5921 is bad 
legislation, and ask that you reject it. 

Thank you, Mr. Chairman. 

Mr. Brooks. Thank you very much. 

Do you have any questions, Mr. Libonati? 








MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 243 


Mr. Lizonatt. No questions. 

Mr. Brooxs. Does any other member of the committee have a 
question ? 

Mr. Linpsay. I have one question. 

How many individual owners of boxes are there now in the Phil- 
adelphia area ? 

Mr. Aparr. In the entire Philadelphia area, sir, there are about 800. 

Mr. Linpsay. You indicated that there has been a dip in the 
number of operators who are able to operate. Is there a correspond- 
ing increase in the number of individuals who own their own equip- 
ment ¢ 

Mr. Apatr. No, sir. In the testimony I mentioned the number of 
privately owned phonographs that there are now in the territory, 
which is a tremendous increase from what there were 5 years ago. 
This is brought about by the operators removing their canes ,- 
cause they can no longer operate it profitably, and these location 
owners, as we term them, are forced to go out and purchase their 
own phonographs. 

Mr. Linpsay. No further questions. 

Mr. Brooks. Counsel has one question. 

Mr. Brickxrretp. Mr. Witness, have you entered into written con- 
tracts with the location owners for the installation and the operation 
of jukeboxes in certain instances? 

Mr. Apair. Sir, our function is only the selling of the equipment 
to the music operator. 

Mr. Brickrieip. Do you know if there is a form of contract which 
exists ? 

Mr. Apatr. Yes, sir. In the minority of cases there are contracts 
between music operators and locations. 

Mr. Brickrietp. Do they follow standard lines? Are they of 
standard form ? 

Mr. Apatr. Not to my knowledge they are not. 

Mr. Brickrietp. Are they common throughout the area? 

Mr. Apatr. No, sir. 

Mr. Brickrtetp, They are not ? 

Mr. Aparr. No, sir. 

Mr. Bricxrtetp. That is all. 

Mr. Brooks. Thank you very much, Mr. Adair. We appreciate 
your testifying before us. 

The next witness we have scheduled is Mr. Albert S. Denver, presi- 
dent of the Music Operators of New. York, Inc. 


STATEMENT OF ALBERT S. DENVER, PRESIDENT OF THE MUSIC 
OPERATORS OF NEW YORK, INC. 


Mr. Brooxs. You may proceed. 

Mr. Denver. Mr. Chairman and members of the committee, my 
name is Albert S. Denver. I am president of the Music Operators of 
New York, Inc., a nonprofit membership corporation, with offices at 
250 West 57th Street, New York City, N.Y. 

This statement is submitted to this committee in opposition to 
H.R. 5921. 

Our membership numbers 150, who own and operate approximately 
8,000 jukeboxes. Our members are classified as follows, in respect to 
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the number of machines they own and operate: 48 members operate 
1 to 20 machines, 43 members operate 21 to 40 machines, 33 members 
operate 41 to 60 machines, 10 members operate 61 to 80 machines, § 
members operate 81 to 100 machines, 2 members operate 101 to 150 
machines, 1 member operates 151 to 200 machines, 5 members operate 
201 to 250 machines, and 1 member operates 251 to 300 machines, 

In 1953, I appeared before the subcommittee of the Committee on 
the Judiciary of the Senate in its consideration of a similar bill, §, 
1106. I stated that our members owned and operated approximately 
10,000 jukeboxes. In 1958, when I testified before the same subcom- 
mittee on S. 1870, I stated that our members numbered 185, operating 
approximately 8,500 jukeboxes. 

‘he decline in number of members and in number of machines 
actually in operation at this time is due to the demolition of old 
buildings, the rising costs of operation of a jukebox route, and the 
changes in the economic structure of our industry, which I shall fully 
explain later in this statement. 

In New York many stores are retiring from business due to the eco- 
nomic situation. Many of these stores were restaurants, luncheon- 
ettes and taverns, which formerly had jukeboxes. 

Thus there is a constant reduction in the number of locations avail- 
able for us and the number of operators and machines is being re- 
duced. 

May I call to your attention again at this point, as the above schedule 
of our membership indicates, that our industry is composed of small 
businessmen. 

The jukebox business is a very difficult and trying one. Competi- 
tion among operators for the placement of machines in locations is 
very keen. The operator is required to start his activity at 8 o’clock 
in the morning and is subject to call up to 1 o’clock the next morning. 
He is further required to be on hand every day in the week to take care 
of his service calls. 

The jukebox operator has always realized the importance of estab- 
lishing and maintaining personal and intimate contact with the store- 
keeper. But, in spite of this fact, he is always subjected to numerous 
demands from his customers. These demands require the operators to 
make concessions and to change the type of machines they have for 
later models. 

At the present time there are five major firms manufacturing juke- 
boxes. They have produced new models every 12 to 16 months. 
Should a storekeeper see a certain type of machine in another location, 
he immediately notifies his operator of his wish to obtain that particu- 
lar type of machine, which new machine costs between $1,100 and 
$1,400. In order to meet keen competition and retain the location, he 
must purchase that particular machine. Due to lack of funds the 
purchase is generally made under a conditional bill of sale, covering 
monthly payments for a period ranging from 12 to 24 months, and on 
which he must pay finance charges. 

Prior to 1942, the average gross income per machine to the operator 
amounted to $5. His cost of operation was as follows: 

1. Average cost of a phonograph, $350. 

2. Average cost of records, 28 cents each. 

3. Average salary for a maintenance man, $45 per week. 
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We now find that the average gross income per machine in New 
York City is $10. However, the cost of operation has increased 
tremendously, as noted in the following tect 

1. Cost of a phonograph, $1,100 to $1,400, excluding finance charges. 

9. Average cost of records, 65 to 70 cents each. 

8. Salary for maintenance man, $110 to $125 per week. 

Mr. Cramer. This cost of records, item 2 included in that is the 
present royalty paid, is it not? 

Mr. Denver. Yes. 

Mr. Cramer. Of 4 cents per record ? 

Mr. Denver. That is exactly right. 

Mr. Cramer. Has your organization, to your knowledge, taken a 
position with regards to an increase in that royalty 

Mr. Denver. We have, as I will so state. 

Mr. Cramer. What position is that? 

Mr. Denver. We are willing, as an association, to increase the 
mechanical rights from 2 to 4 cents per side. 

Mr. Cramer. As an alternative to the proposal being made? 

Mr. Denver. Yes. 

Mr. Cramer. Thank you. 

Mr. Denver. Operators now pay Federal, State, and city taxes 
which did not exist prior to 1942. 

The New York City Council now has before it a bill passed by the 
finance committee which proposes to impose a tax of $25 per phono- 
graph per year on our business. This bill is now ready for adoption 
by the city council and the present indications are that it will be passed 

ortly. Should this bill pass, I am certain that at least 2,000 phono- 
graphs will be removed from marginal locations. They simply cannot 
stand this additional burden. 

If H.R. 5921 is passed, it will add to this reduction on a nationwide 
basis. It will rede tax payments to local, State, and Federal gov- 
ernments. It will increase unemployment. It will reduce the pur- 
chases of phonographs. It will reduce the purchase of records. A 
constant increase in burdens of this kind will eventually make the 
whole jukebox business unprofitable. 

For many years the cost of operation, including rent, taxes, repairs, 
parts, automobiles, trucks, gasoline, and so forth, has steadily increased. 

The trials and tribulations of the operator have always been great. 

Television has been a great handicap to the growth of our business. 
During the highlight television programs, our phonographs usually 
are disconnected, thereby preventing the playing of our machines. 
These are the hours that the music-loving patrons would ordinarily 
play our machines and enjoy the pleasure of listening to the music 
of their desires. Thus, competition from television has made serious 
inroads on the income of the operators. 

I have noticed that very often operators do not earn sufficient money 
in the operation of their routes to support themselves and their fam- 
ilies and, therefore, find it necessary to supplement their incomes by 
engaging in other businesses. 

As president of the Music Operators of New York, Inc., I have 
seen many individuals enter into this field with a capital investment. 
After operating a while they unfortunately found it necessary to 
liquidate the business due to the high cost of operation. As a matter 
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of fact, many of our well-seasoned operators, having operated for 
many years, are unable to operate on a fair margin of profit. This 
again is due to the tremendously high cost of operation. 

As a practical example of the prevailing conditions in the industry, 
may I say that I presented a financial statement of Lincoln Service, 
Inc., which I own, at the hearings on 8. 1870 last year. My compan 
owns and operates jukeboxes and cigarette machines, all in New Yor 
City. 

The operating statement of my corporation’s operations for the 
fiscal year ending December 31, 1957, as prepared by Abrams, Meres. 
man & Co., certified public accountants, 545 Madison Avenue, New 
York City, shows a total income from sale of cigarettes and from 
music machines of $411,993.72. The cost of sales amounts to $303, 
752.36, leaving a gross profit of $108,241.36.. The cost of operation 
was $91,086.14, leaving a net income from operations in the sum of 
$17,155.22. An additional $5,349.52 was obtained from advertising, 
for a total of $22,549.74. After deducting for depreciation and Fed- 
eral income tax there remained a net profit for the year of 1957 of 
$4,823.81. 

Mr. Linpsay. How many music-recording machines do you have? 

Mr. Denver. During that period we had about 100, approximately 
100 jukeboxes and approximately 400 cigarette machines. 

Mr. Linpsay. 100 jukeboxes and 400 cigarette machines? 

Mr. Denver. Yes, sir. 

Mr. Linpsay. How many employees do you have? 

Mr. Denver. We have about 10 or 11. 

Mr. Lrnpsay. Is it possible to give us the breakdown as to your 
operating costs and personnel between jukeboxes and cigarette 
machines ? 

Mr. Denver. As a matter of fact, sir, I willingly submitted my 
financial statement to the committee of last year, and that can be 
found in the records. 

Mr. Linpsay. Your employees would service both together, would 
they not? 

Mr. Denver. We have people servicing jukeboxes only, but some- 
times we have to fill in in case of sickne&s or one thing or another, 
But we have men who just take care of phonographs. 

Mr. Chairman and members of this committee, may I call your 
particular attention to the fact that, as the 100-percent stockholder 
of this corporation, my salary for the year 1957 amounted to $3,108. 
That you will find in the financial statement which is in the printed 
record. 

Ironically, the return on this business, valued at $250,000, only 
shows a net profit of $4,823.81. The company’s net profit for the 
calendar year 1958 amounted to approximately $2,000, showing a 
decrease of net profits from the year previous in the sum of $2,800. 

From my experience I sincerely say that this statement is typical 
of the majority of operators in New York City. 

The proponents of this bill have always viewed our industry as a 
lucrative and profitable one. From my survey over the years, I 
have found the figures and facts presented by them to this committee 
as being pure guesses and grossly exaggerated. They have always 
looked at the potential gross figures without taking the time or effort 
to break down these figures to the net profit result. We in the city 
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of New York have always looked on the Transit Authority as a 

Jucrative business because of its tremendous gross income, amounting 

to close to $400 million per annum. In spite of the increase in fares 

from 5 cents to 10 cents, and from 10 cents to 15 cents, the Transit 

Authority, due to the rising costs of its operation, has always shown 

an annual deficit of around $30 million. So, too, in our industry 
revenues are no indication of our actual net return. 

Our industry, as well as many others, hoping to remain in business 
should strive ahead with innovations, new ideas, and new features. 

Yes, the automatic-phonograph industry has grown, but this growth 

uired the investment of millions of dollars on the part of the 
manufacturers and the operators. 

This committee can readily recognize that the phonograph machine 
has been accepted for nearly 70 years by the public for its music 
appreciation, and will be accepted for many years to come, providing 
th phonograph industry is not controlled or governed by monopolies 
seeking congressional action to obtain performance rights fees. 

The automatic-phonograph industry has made the jukebox the 
show window of the music industry. Popular hits are made through 
the medium of the jukebox. It is, therefore, a reasonable deduction 
and an accepted fact that the listening public purchases records from 
local retail record stores, thereby proving that the jukebox also acts 
as a medium of selling records. And, because of this medium, the 
income of the composers, authors, and publishers is greatly increased. 

Record companies, diskjockeys, editors of music publications, as 
well as composers, authors, and publishers, are the first to recognize 
the great importance of jukeboxes in stimulating the sale of records. 

Jukeboxes play a great role in our musical life, bringing music 
to the people when they want it. For America is a singing and 
dancing land and the coin machine helps us spread our own vast 
musical culture. 

From comments made by record companies, we are told that the 
automatic phonographs are the most impressive means of record 
exploitation for composers, artists, and performers. In past years 
many composers, artists, and performers, requested my assistance in 
placing their records in the jukeboxs, realizing the great importance 
and value of the jukebox. Quite often a number of records are dis- 
tributed free of charge to the operators by the artists in order to 
popularize their recordings. 

t is indeed my pleasure to advise the gentlemen of this committee 
that our association has, during the past years, under our public 
relations program, contributed hundreds of free-playing jukeboxes to 
the following groups: 

(a) Police athletic league centers. 

(6) Playground centers. 

(c) Hospitals. 

(d) Schools. 

(e) Churches. 

(f) Synagogues, 

(g) Orphan homes. 
_ This program is intended to aid the underprivileged and to curb 
Juvenile delinquency. 

The jukeboxes have proved to be a fine medium for the development 
of musical appreciation in children. These children being receptive 
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to certain songs, undoubtedly request their parents to purchase the 
records that they like, which directly, increases the income to the 
composer, author, and publisher. 

The jukebox has always been recognized as the poor man’s form of 
entertainment. It is accepted as the public’s form of entertainment, 
Music is furnished through this medium where young people want 
to hear it. J 

We feel strongly that our salvation to withstand all inflationary 
pressures that have affected every business in the country, is to get 
more people to play our jukeboxes. fle 

The passage of H.R. 5921, in my considered opinion, would: 

1. Cause the removal of a large number of machines from locations 
which would become unprofitable to operate. 

2. Reduce the purchases of new record releases. 

. Reduce the purchase of new equipment. 
. Reduce prompt service to the location. 
». Reduce the income of the storekeeper and the operator alike. 

6. It would destroy the jukebox industry as we know it today. 

The Federal law which was written into the U.S. Copyright Act 
in 1909 protected an author or composer by the payment to them of a 
royalty of 2 cents per record, per side. 

he same Congress saw fit to expressly protect a phonograph 
operator from paying any kind of tax, license, or fee for performance 
rights because they realized that the music operators were providing 
the greater majority of the public with good and inexpensive enter- 
tainment. Congress also realized, at that time, that the enactment 
of this amendment would increase the sales of records, thereby in- 
creasing the income to the composer or author. 

Congress intended and wanted to keep it that way. 

It has been kept that way more than 50 years, and I respectfully 
request this committee to allow it to remain that way. 

In order to safeguard the financial investments of myself and the 
many operators in New York, I have found it necessary to appear 
before the subcommittees of the House and Senate for the past 16 
years. Each time I have been here I have been faced with the con- 
tention of the proponents of this and similar legislation that the poor 
author or composer has been deprived of his just dues. A representa- 
tion has been made, with crocodile tears, that he has been living in 
unheated garrets and is undernourished. It is my observation that 
such a situation has not existed and does not now exist. The number 
of authors and composers has increased almost twofold during this 
period. 

However, to lay at rest—we would hope forever—this claim, and to 
test the sincerity of those making it, my association has authorized 
me to state that our members are willing to pay a fee directly to the 
author and composer by increasing the mechanical fee from 2 cents to 
4 cents, per side. This would be a much more effective and certain 
method of providing immediately for an increase of compensation 
to authors and composers than would the proposal made in this bill, 
or in any previous bills, for an increase for authors and composers. 
A most casual analysis of the methods followed by ASCAP, for in- 
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The passing of this bill would, in effect, result in the legal confisca- 
tion of millions of dollars now invested in jukeboxes. It would be 
fatal to the industry and harsher than any burdensome tax measures 
heretofore passed by Federal, State, county, or municipal taxing 
agencies. ' ; sats 

I have been engaged in the business of owning and operating juke- 
boxes since 1930. As president of the Music Operators of New York, 
Inc., I am familiar with all the members of our association and know 
the various problems of their businesses. I am constantly asked to 
assist in solving their many problems. 

The problems of an operator of jukeboxes in New York City are 
essentially the same as those of the opeteS in Los Angeles or Osh- 
kosh. The average weekly income of a jukebox in New York City 
may be somewhat higher than they are in other ae of the United 
States. However, the cost of operation in New York, due to higher 
operating expenses, is somewhat higher than that of the operator in 
Oshkosh. The average weekly gross income before expenses and 
after paying the location owner his share, is $10 per week. Know- 
ing the business problem of the individual operators that I represent, 
I can say without fear of contradiction that the imposition of an 
additional burden of paying a royalty would make it impossible for 
the members of my association to remain in business. 

The passage of H.R. 5921 would, in fact, increase the monopolistic 
powers of the present performance rights societies. Any change In 
the present copyright law will invite the formation of additional per- 
formance rights societies and thereby increase the legal responsibili- 
ties of the jukebox operator. 

Bill H.R. 5921 would amend the present copyright law which now 
protects music operators from paying royalties to the performance 
rights groups, poses a direct threat to the very livelihood of every 
operator concerned with the operation of a jukebox route and would 
cripple this industry from the manufacturer on down to the operator 
tad the location owner. 

If this bill is enacted into law the jukebox industry will shrink to 
insignificant proportions, if, indeed, it is not destroyed altogether. 
The disastrous consequences which will follow will be accompanied 
by an alarmingly sharp decline in the sale of records. 

Many small and marginal record companies will be forced out of 
business as a result of this sharp decrease in sales. 

All this would work to the direct detriment of the average song- 
writer and average publisher, who would see his major source of in- 
come, which is derived from records, reduced to the vanishing point. 
The resultant drop in the sales of records will lessen the popularity 
enjoyed by the average song, it will be performed less frequently, and 
thus, the average songwriter will receive smaller royalty payments 
from the performance rights societies to which he may belong. 

If this bill is enacted into law, God pity the operators. 

On behalf of myself, the New York City operators, and the juke- 
box industry altogether, I respectfully urge that bill H.R. 5921 should 
not become law. 

Mr. Brooks. Thank you very much for a very informative state- 
ment, Mr. Denver. 

I have a couple of questions. 
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We have heard some talk about contracts between the operators and 
the location owners. I wonder if you are familiar with such cop- 
tracts. 

Mr. Denver. I certainly am. 

Mr. Brooks. Would you give us an example of one of those con- 
tracts, submit a copy of it, “if you do not have one with you, so we 
could "have some understanding of what these contracts provide j in 
general? 

Mr. Denver. Mr. Chairman, it will be my pleasure to give you one 

right now. 

Mr. Brooks. We will make it a part of the record. 

(The document, “Agreement for Installation of Electric Automatic 
Coin Operated Phonograph” above-referred to is as follows:) 























ve & oO ve Wu 

2 4 a ee29 sc B28 
= o = ses a4s< 
4 cote. 2s 35 

| Ssva5 O0°% + 

3 | egzz Gs ef 

5 ga 7 24 2 

Zz £y%e 5 

be 3 ° , w 

2 i Oh i) 

& & Sy i -aee 

3 o. 1 BH cagZe Sy 

~ ° a . 

| sges6 ge 6. 

| | od ou. 8 ot . @ 

} — s'65 e's o°™ 

\< Seevokan %y 

1Q 625586 ta ie 

a SQ2x*8 as “& 
| MM Om&w 6. = 3 

had j o*O¢85 28 Ea 
Me bo | yo ee - 3 & 2 & 
| => uBsy ob & Oo 

Ox | me 54 ££ a‘s a9 

Sperm 

“*¢ “SsGouP 26 
z Se bg seas oe 
Mad | | 4-5 e OS - | 
oa BE“Eass Se 
‘ 5 =} 

=O pA CGD. 30% ase Sas gy 
SY3oe6532 oH 

< | ea pectae of 
| | chs @~ 5 4 ~ » 

Zz | ocess gas y 2 
a=r | | - oeS8o8s #° 
oO g SOL "SS Fs 
<s a | fs geoeuesgee go 

| > £3 Ca 

- Vv RED Lye Basie x BSycoss op 
a S bo 

Mum | } } 0 | “ua an. °c 
| } Yo a 4 a @. 
| | 3 3 eSeoyva 3Y Sa — 
259 ph aedenl hi Be! Gi Se eee aoe 

a) Yo_y 5 

’ ae Ip 2 iz SSELES892 S93 
asZ \< | sae a tas os 2 vO 
oO | ° SSawUscua. Ges 
o a " gouT Se SS efs 
ue g gy-c .886 623 
a on ee pry. 2 225 
4 SESP SESS Bus 
| a, “~-«< omen “ = 
Zz | | | | fa08 8 ep @.S » 
| ante & 2 © 
mu < | Sv tty ess 
= | *eSSteéna 625 
SVL EREZS Bes 
| } « ob c a Oo 
wa Soa 8s Bee 
se 2&5 8 0G, w & 
ce & | | g28s%2e 232 
4 j | oe - oc 4 &® i an 
4 } | F708 3 > “Ab 
3 | woe B o c~ 59) 
<3 iz | |g | | goeetas Fez 
i iS | oa | | Tee e °S .=Se 
lA | So» 4,5 o™ =u 
had o | | & | no 0D “EE A. “al 
eeirt J A | Sm2eegg gem 
2 4 } ~oa 3 3G 3 Go a 4 
~ < we Bs OB, “ Ss ele 
= sp a5'0 aon 
ie ~~ uw a. vO & - _'Ss « 
< | oat ®3caos = S45 
iS | sie 6“ 5° 3 5 hc 
\O a nN »e°r°ws 2» & Ss. 

_ Sf) 4 - Cc oa ~ 
0 4g=5% 8 @ «St 
iS , |G s5ea% 522828 
\~ tia < “A@eEes £528 
D . ’ ececg: as 
| Zz . Satay + Of 
|= | a = reea & OC mt 

i< = = ‘ 
1Z, ! ca U - as 





— 





mm 
ism 
N 
mM 
z 
je 
oO 
< 
= 
a 
& 
B 
< 
c 
& 
> 
° 
Zz 
2 
oO 
Z 
© 
mM 
Z 
© 
—_ 
5 
oF 
= 
a 
° 
oO 
~— 
< 
0 
— 
E 


(wOoavuado DISTW) 
saquUnNn eucydaey 





eesppy smOH so3tsedg) sen 





wil ‘WOd GaLdIOO 


ee eee ee 


JIUMO) UOPFOC'] 


Juswsa2#e sty yo Adod # jo 1d19902 saBpa;mouys.e s9yUINy pus 

WouTsIIFe sty OIU! J9IU2 0} poZIIOWMNE st dy Ie pUE 31 JO WY Aq poUMO $1 SsoUTSNG dtp IeUP SomNII99 JOUM_O UONTIOT 
‘VONEDOSSY UONENIGIY ULIJeUTY oy JO sUOTIEMFaz pue samMI sy2 TBIM DUEpIOIIE UT 

sorenrqre auo Aq saindsip jo uoneniqzse Jo} uoIstaoid & apNPUI SNOLLIGNOD ANY SWUAL WIH.LO 2 2eq3 aon0u 
S¥y 3} Jey? SOFp2MouypPE JUMGH VOIIBOT sy] ‘JooJ9y ytd & Se SUORIPUOD PUB stuJa2 JoyIO YONs pu ‘IUsWNIOpP sip 
JO apis asiaaos 2y32 UO poureIUO? SNOLLIGNOD CNV SWUSL WIH.LO 24 © ose welqns aq [yeys swauss97Fe srt, 
‘poised 

femouas Aue jo pus ay asojaq shep (O¢) Arsyp aseay 38 Uaar 4rew pasaisiFes Aq aon0u vaatsm Aq Aired soypte Aq pore? 
UE ssotuN ‘sporsad ayT] DaIss2INS JO} J9IZvaIIyI SNUTIUOD [TeYsS puL ATeoeWOINE popusIxe poUsep aq [TeYS JaWIIIITe 
Sitp ‘WWowesIFe Dy JO WI) sty JO pur ay3 aIOJaq Shep (CQ¢) ALI Isva_ 3B VOTIETTa>2UED JO [reU posaisiBas fq aonou 
uaqiim aaid preys Ayed sayy ssayup ‘joassy ajyep ayy wry sivak jO Wa} © JOJ aq ]yeys JUowaI%e siyy 
‘spotszod Apyoam asmany Aue 303 suewAed wnusrurw yons 

DoTTO> ¢ 02 sys $3! JO JOATeEM B PoWwDsIpP dq 30U [TeEYS porod 4pyaam Aue 30} Jowes2dQ ssnpy aup Aq soarem Auy “yom Jod 
eer $ jo wnwiurw & 9asad03 [yeYs JOWWIIdG dIsNy_ ay) ey saaquesend J2UMO UOHEIOT 247 Yuasa Aue ur yng 


‘SMOTJOJ Se sostursId poqmdsep aaoge ayp ur ydesFououg ay jo vonesado 
amp wor Funnses ndiaxe7 ssorF ay~p ‘JaumO VOWBOCT 342 GVM aseYs O12 S9dIFe JOIIOdGO DIsNyY ay2 ‘UONEJapisUOD SY 
‘oivjedQ dIsnyW 

q 


wIasay sSopaisd ayp zewp pur ‘wemse7Fe sup yo ws) ay FurmMp soresadQ sisnyy ay Aq Urey porfersu: ydesFou0Yy 
ap adsoxe Sisnaz jo vononposdas ay) 3J0J ad1Aap Joy20 Jo ydesFouoyg sempo Aue jo sostuis3d paqrosop 2aoge ay) UI 


GOVE Tsu! sup arursed 20u [pM 31 ‘yoooyI pemouss AuB_JO IUSUTIOITE sIyD JO TWIT] o—P Sursnp IY) S291F¥ JOIMO VON] 


a = ce 





ee as eee ae ee 


9 


42802—59——_-17 


0 
< 
A 
a 
= 
is 
=~ 
? 
4 
© 
A 
2 
Z 
E 
S 
© 
Ay 
_ 
a 
© 
~ 
— 
< 
oO 
— 
MD 
g 
N 
ue 
N 






















_ — omen = wt _ 7 a oe a" 
120 aQ—) 1 342) astajes 03 aitsad pur ‘y rf 
A/SMOIUEI[NUGs!s saipousas [f® asiozaxa Aew 3 wesadqg) nenyy eq] } super J j ? 
st 30 ENpY oq? Gory 30 3Mejap Yons Aue JO Joarem ¥ 3g i> > 3 
ay suorstaosd JO SIUFTIAOD ‘SuIII3 SY) JO sewmsojsad ouit 3 2saz gis 2 neyap due 223 u 7 
{ 32UM0 vOnEx pi jO ssau q 20 due on Ad q pe 






in Zu yUowaaIFe Bry] 






q 2 JuUIpess 10 Aut uc nq oq [yeqs joer 
} 3129 om sas" yO 3waw2072 } UIMAGO [Im NH aye wy) seosFe JIUMH © 
e 0} Saoste J90Mm, P [tus J20aH oO am Aq pete PUY peuUMO ssoursNG 7O aorjd ay 2 
pousisse aq 2U2MII0I9" 5) $ sou “DON vossad saqio Aut O38 39749" DATTap ‘pezsaysuen aq 10U 
awn aw wor sydesFouoyg 194 








sashojdws put susee 
uiasays Aad 

awn 03 saatig privy ar] 
jdvsZouoyg UOTIE[[ESU! Jqy wx 


unonpep seye ydesJouogg eq jo vontisdo ay) wo 


wSNOILIGNOD GNV SW4aal 8aHLO., 





q A3sad03d + Sarsny> 
> suotstacsd aq) JO 
OyFIadg oISNpy ayy Aq aiquAd suns 
(nso sediaces ssoz# oy) oq [yeys “WWomweerFe sq: ¢., QdesPereg ot post 














"PREMISES 


OWNER OF PREMISES 
MUSIC OPERATOR 


CONTRACT FOR 
INSTALLATION OF 
ELECTRIC PHONOGRAPH 


d 





3 


e 


MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 2 


J9pso 2yxF] Aq O}939y)a SUIBU sTy PoUdIs 
tuopesOdso> pres JO $31039931C] JO psvOg ay Jo J9pso AK 


sem it 3ey) “189s 238100105 yons st sUSWNIISUl pi ’ 0) 


aya ya fuOPLIOdIOD pres jo [eas aya SsMOUH 





Buross104 24s peInD.exo yore I 


owes aya PeINnsdaxo | 3ey) aw oO) yo 


Iprapmouyoe pues usUINssUl Bujo3910) ey) peinsexes OYUM pue ut 















P2qiosep [YNplAtpuy ay2 ag O03 au oO} UMOUY PUB UMOUY du oO) Ats dap pip ‘uzoms f Bulag 
awed Ajjeuos 
ow s10j0q * C6] * jo Aup sta UD au au0jaq * C6] * 
‘Ss ( IO ALNNOO 
CIWOA AGN dO ALVIS CHYOA 





j seya 











1 poxpye « 


jUstuUNnssUl 








2 aya 


st ay ae 


189. 2 { 38 i 


t 
ow 03 
saad 
siya UD 
IO ALNNOO 


MAN 


(TVNGIAIGNI) LNIWIDGZIMONNOV (d¥O3) LNIWIDATIMONNOV 









































qdurSou0yd aq) jO Furriasas 12 3 soy 4 
uos¥as & Jump s0;"JadCO MY sya FO [ONTOS oq? pUcdag snr) anp qdee Gd 2 G! sumopyralg 40 suOndnis2I0 s 
sensed og Aq pousis pur Suns » 
pus swiss) sit yo due yO BONEDYIpoU 20 SFusyD OU pur ‘pourEiU ule ioe! qns 2 Junelas sanued ‘ 
pas saigied y)0q ji SP UOTSIDEp § yed ; 
ayy 282q 0} PazZEqINe st JORTIIGIE PayeURisap aqy ‘uaarF vseaqg sry ao1jou Jagye svadde 0) £393;32u jos . wed Jaya I 
oq) JO PY FQ eg [lar aq t 330} 398 SB BONOU JO SyUsWaIINbes aq) put PEIPGIE BY) PArEM O92 sansed ayy ‘Ausd 2 toy wd 2 
UT @ 2y2 JO WC GEG? Ssa_ 200) Saag s AdUIONE J[qQeuOsEas ZUIpNyoUT ‘U ay) JO NUIMETINGS!p puE > YU OyTUW Oo) 24 205 JU pe sDIQUE 
jO pstmt AUE JO HOI] UI JO OF UOMIPpe Gt aq ABUT jarfas SIyy “jot}e7 ar s9q90 Aut 1 Pp 10 ‘pea yeys “s078J2dO snpy ey) Cry) 
10 wuy ‘vossad © Ag sasimaid ays UI pocefd ydesFoucyg saqao Aur rey) DeIIpP pur ‘sImMOY ssauISNq 9uU ) 10) JIUML) BVONTIO]T ay jo so 
J0OIvIIGD WN ey 4q poUMO Yd"ELFOUOYY, sy) Jey? 19 pus uowses7e sit? ws0zs0d woyloeds 22UmG VO wey 308 put pueme O32 29m0d 
18 Sy) “eAOW I St JO ‘J07BIIdH DENpY aq? Ag poyesedo pur poumO YdeFOUOYY ay) JO FuNd.2UVO NIP oy) put ‘JOITJedGg DTSNpPY oy) BEY JaqIO BONE: 
e Aq peumo ydesJou0yg # jo sasruzazd aq?) UI VONT]]EISU! UE JO SIS! WIWIIIFE By) FO YORIIG 2y) IUIZA2 JE) UV] Foslaq) VON psn! Furarcy 
pase 23 prtar oq} Godn que yni PUP “YIOL MAIN] Ul UOTPEDOSSy VONEIRIQ7y URUsUTy 24y) > Buiureyqo ue sain 2 vim 2 es t te 
UEIWwY sya Aq paeCSisap soOvENIIGse BUC Ag U Iqse 4q popes aq [[eYs ‘jOOsy) YoReIG ay JO “WUSUIDZITE SIGa OF FUIIE]es 30 7 ursie r 
ydessov0yg aq 7 ) aourUaIU yO UOosEa 
pevorse220 JO posne> ‘disadosd 30 suossad oF Aayense> say20 30 Asnfur ‘sadewep ‘sso, [je pus Aue 207 Adige] $ > e sue “Ww } ; 
$3 ‘203¥29dG DWSNPY sup SsopMIIEY saves pu AyroUiapU! Oo} saozFe Aqazay ‘sUTISSE PUB SJOSSaDONS ‘sIOINOOXe “Sstay 89! siy 305 j]2531 30 } 
pide ‘due jt ‘saxea soypo pus pedioronu ‘are apa} [Te 305 Ava $23 





ydesSou0gg aq JO UOrssassod 30/pur asn au o2 27g 





{ 2 GO s.uUEINSUI say) pur azy Ur 






FU 02 afqeded aq jyeys spossoid au ‘sso; 7O 30242 og) UI pus GdeFoUK 
M8] JO ssad0sd snowia qdrsFouCyg ay) aacwWIs puUE jo UVOMSeSsOd ayN) pur pono; oq Aru YdesFOUO0 
¥] ap vodn Jaus o3 ‘svossed Aue JO aQuEISiSSE 10 pre ay) YIIm ‘J078J9dGQ WENPY 9G) SJamMOdWO puF sazLIOWINE 

sm ay pO Aue ar0js0d ©) 






VONEICT put 10383350 a 





$1204 voRT 
OF [AJMe] oq [Sys 3 “yoos9q) femauaz AUT 30 WoUQZFE sry? FO SUOIIPUOD pur NUFURAOD 













sn oy 
PUEUIIP JO s9N0U MOY [Te ‘Vs"2> “JOIBIIdD nN 
22 JO VOrssassod GI anUNVOD OF 149) §.48UmQ VOUTDIO] ay) ‘joolay) [emouas AUT 10 aFE2] ; MPVOD 70 SWEUZACD ‘su au) j ut 
I 2p wodn ‘iwy) paszFe saying st ay “apqedrd pu snp suwoceq Ajsieipowus jjeys ws FunTNses Yon UIWIIITE S1Y) FO SUIIZI DY Jape a 
ays AQ pordnyna oq peys svamsded Apyoom adesaaF 290, sy] yuomsded Apy2om SFEIZAB JU wtMnsVOD TTeys Funynsss wns sya pur aw 
224 pue jeu 


22UsUIWOD oy) QUIS pesdefe sary Wy) sysamM JO JaquING ay Aq poplaAlIp PUE pejHIGa aq jjrys “JUe 









au) 4G GORSIQ SY) FUIpacosicd SyVOmM BY) 10} J1WUMQC) VOUTIO]T JY) GC) J9A0 pred 1unows ay: ssoy “qdesdou fia I 
WOOD oq [Teys JoresIdG DsNy_ By) C2 J/QeAed JUNMOWE ayy BUIUIZeIFE oq) FO W592 Jyi 4O aoUFTEG at ; pe 
snRY 2q2 Qoge wns sy “Ayeuved © se yOU put soFruEp paepin st ‘atqeded pure onp djsietpoww s02tJ3d¢—) W 2 
y UI pPUE Gaga ‘soozsys femouer Aue 30 ‘“}U2W2—7%" 5} jO SUOCLIPUOD PUF SIUETUDAO) ‘sulZa2 ay) Apdwosd [18y asi mi0y 
» 2 1390 Pp e494 UMC) 





4q pertzodo 10 peumo 20u ygdriIBouv0Yg”, syOUE jo VON EN! ay dUasIed 20 [RAOWaZ SI 


























m() Gout q 
23 oyaam 7 j 

j 3 ! 

e 4 

ry Ff » oO 

jo a t > 

tiady) WW 
———_— - 
































254 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


Mr. Brooks. Is this an example, this contract, of what is generally 
used or just the one that you have used in your own business ? 

Mr. Denver. The operators of New York City generally use this 
type of a contract. 

Mr. Chairman, let it be known now that we don’t get these contracts 
signed for nothing. We must pay to get contracts signed. 

Mr. Brooxs. Do you mean that the location owners can demand and 
receive from you some other consideration ? 

Mr. Denver. The common expression is “a bonus.” 

Mr. Brooxs. The bonus is the word they use? 

Mr. Denver. That is right. 

Mr. Brooxs. What does a bonus average on a good location in New 
York City? What is the commonly demanded and paid bonus for a 
reasonably good location in the New York City area? 

Mr. Denver. There is no definite amount. It just depends on the 
amount that the storekeeper wants and the adjustment that the oper- 
ator can make with the storekeeper. 

Mr. Brooks. It would vary between $30 and $500, between $100 and 
$1,000? What is the variation ? 

Mr. Denver. It might vary from $100 to $1,000 to $500. It all de- 
pends. Eaeh man operates his business as he sees fit. 

Mr. Brooks. Counsel has one question at this point. 

Mr. BrickrreLp. What is the average percentage that you split with 
the location owners? Is it 60-40? 

Mr. Denver. No. The average is 50-50. But most of the time 
the operator winds up with less than 50 percent. The storekeeper 
generally calls his attention to the fact that a round of drinks would 
be in order. So he generally walks out with sometimes less than 50 
percent. But on an overall picture it is 50 percent. 

Mr. BrickrreLp. These bonuses that you talked about, do they some- 
times result in an adjustment of the percentages ? 

Mr. Denver. No; they never do. That bonus might be for 2 years, 
for 3 years, or for 4 years, whatever arrangement can be made between 
the operator and the storekeeper. 

Mr. Brooks. Mr. Denver, I have another question. 

On page 6 of your testimony you were pointing out the type of oper- 
ation which you personally run, and I notice that it shows a total in- 
come from sales of cigarettes, from music machines, $411,993. The 
cost of sales amounted to $303,752.36. 

I don’t understand what the cost of sales was. What is that $303,000 
figure ? 

Mr. Denver. Well, the cost of sales would include cigarettes. It 
would include the cost of records. 

Mr. Brooxs. New machines? Capital investment? 

Mr. Denver. No. That wouldn’t come under that category. 

Mr. Brooxs. The reason I asked is because it was distinguished from 
the cost of operation. 

Mr. Denver. Of course, I have one unit, operating cigarettes and 
phonographs. But in answer to your question of cost of sales, that 
would include the inventory of the previous year of cigarettes, plus 
the purchases of cigarettes during the year, plus the purchases of 
records, plus the cost of matches, and plus the rebate commissions that 
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we pay to cigarette locations. That would be considered as the cost of 
sales. 

Mr. Brooks. In other words, most of this, then, is probably inven- 
tory and cost of cigarettes? 

Mr. Denver. Yes. The greater income, the greater expense applies 
to cigarettes. 

Mr. Brooks. And you didn’t have any way you could give us a 
breakdown on what your jukebox income and expenses were on just 
jukeboxes 

Mr. Denver. Well, I imagine that could be done. But for all pur- 

ses I didn’t think it was necessary, because this is one entity. If I 
_ on one I make on the other, or vice versa. 

This year it may be bad with phonographs, and it may be good with 
cigarettes. Unfortunately, the way things look, it is bad in every 
business. In the State of New York, we just had an increase of 2 
cents on each pack of cigarettes as a tax. The city of New York just 
increased them an additional penny. There has been a lot of resistance 
in New York City. 

Mr. Brooks. Have they started to dip? 

Mr. Denver. From all indications, it would appear that we are 
going to dip and dip very badly because the mayor, unfortunately, 
cannot balance that $2 billion budget. 

Mr. Brooks. Dipping in East Texas doesn’t necessarily mean that 
the volume would go down. 

Mr. Denver. Well, the volume has gonedown. There is no pressure 
about it. There is public resistance to the purchase of cigarettes be- 
cause of the increase of price, the increase of tax. We are beginning to 
feel it. This only happened about a month and a half ago. 

Mr. Brooks. Have you any questions, Mr. Lindsay ¢ 

Mr. Linpsay. As to the suggestion that you made, Mr. Denver, that 
your organization might consider as an alternative an increase in the 
mechanical royalty, has that suggestion ever been discussed by you 
or your organization with any of the performing licensing societies ? 

Mr. Denver. I dare say that that was suggested any number of 
times in any number of years. That would be a direct payment. If 
you happened to write a particular song which we used, any time we 
purchase that particular record the record company would put aside 
2 cents for that particular side. It would bea aoa payment to you 
and to your publisher. 

Mr. Linpsay. I understand. But my question is whether or not 
you have ever talked this over with ASCAP or BMI. 

Mr. Denver. Yes. 

Mr. Linpsay. What was their reaction to it? 

Mr. Denver. They are not interested in mechanical rights. 

Mr. Brooks. Aren't they interested in income for the composers and 
the lyricists? 

_ Mr. Denver. That is something I cannot answer. I am interested 
In seeing that the so-called writer receives his just dues. There is 
nothing better than giving it to him direct, right in his own pocket. 

Mr. Brooks. Before it has been cut ? 

Mr. Denver. Before there are many cuts. 

Mr. Brooks. Are there any further questions? 

Mr. Linpsay. No further questions. 
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Mr. Brooks. While you are here, how much do you average in cost 
to play arecord in yourarea? Is it a nickel, a dime? 

Mr. Denver. We have a split division there. We have 10 cents. 
Predomin: untly I would Say itis 5cents. That is due to the economic 
situation that we have. We have certain people coming into our part 
of the country that cannot afford the 10-cent play, and the ma lines 
have been reconverted from 10 cents to a nickel play. 

Mr. Brooks. If they increased in cost, through a performance right 
or through a mechanical right, would you increase the cost per play, 
pass on that increased cost to the ultimate consumer ? 

Mr. Denver. That would just defeat our own purpose, because we 
would definitely get player resistance and we would find that we would 
just come to the ‘box and find no money in the machine at all. The 
only reason we went back to the nickel play was because of the fact 
that when we did come to collect there was no money in a machine, 
We can’t let a machine stand idly by. That is not the answer. 

Mr. Brooks. Mr. Lindsay ? 

Mr. Lixpsay. When you change your records and your boxes, are 
they all changed simultaneously in all of your locations? Or do you 
make any effort to accommodate the tastes of the particular location? 

Mr. Denver. First of all, we always buy new records, new releases. 
We always buy the new releases. We buy them before you even hear 
them on the air. Then we certainly cater to our location owners who 
give us a request, we call them requests, and we have to go out and 
buy these particular songs for possibly a particular location. That is 
done every day in the week. 

Mr. Linpsay. So that each location may present a special problem 
insofar as the servicing of ie musie box with records is concerned? 

Mr. Denver. That is correct. Each location is a definite problem 
of its own. 

Mr. Linpsay. That is all. 

Mr. Brooxs. Thank you. We appreciate your coming down, sir. 

I would like at this point to enter into the record a letter to me 
from a Mr. N. H. Helms, of the Jefferson Novelty Co. in ‘Port Arthur, 
Tex., along with a letter to me from a Mr. Arthur Hughes, who in- 
cluded a statement. He could not be present due to illness, and had 
previously planned to be here. I will submit this letter and the state- 
ment for the record. 

(The documents referred to follow :) 


JEFFERSON NOVELTY Co., 
Port Arthur, Teav., June 11, 1959. 

Hon. Jack Brooks, 
House of Representatives, Washington, D.C. 

DEAR Sir: I appreciate your letter of June 15, 1959. In connection therewith, 
I would like to present these further thoughts on the matter. As H.R, 5921 
stands now, ASCAP would be given a blanket control over our operators and 
we would never know when others would bring an increase in our rates. It 
is a feeling of operators in this business that the copyright tax of 4 cents per 
record is not enough and that the consensus of opinion should be raised. It 
would be better to raise the tax to 3 cents per song or 6 cents per record. How- 
ever, we maintain that the present tax is sufficient. The present tax now on 
records is $2 million per year. At a 50-percent increase or 83 cents per song 
this would give them $3 million and, with sales each year, this amount 
would continue to be raised. 

Another matter that has worried us tremendously, under H.R. 5921 is the 
question of booking. Keeping records and transmitting funds due, would 
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cause the operators a terrific increase in overhead expense and would be 


prohibitive. 

I trust that these points would merit your consideration. 

In closing, I would like to say that the operators of coin-operated machines 
help play a very important part in making hits out of the songs and of course 
everyone profits thereby, and at least one-third of the records that we place 
on music machines never bring in enough return to pay for the original cost 
and of course that is just expense we have assumed. 

We feel that ASCAP should be able to help us. Certainly our industry has 
been a tremendous help to them. 


Yours truly, 
N. H. HEtMs. 


DALLAS, Tex., June 10, 1959. 


To the Honorable Chairman and Honorable Members, House Judiciary Subcom- 
mittee, Patents and Copyrights, Washington, D.C. 

HoNORABLE GENTLEMEN: My name is Arthur C. Hughes: Resident address 
4225 Glenwood, business address 2900 Gaston Avenue, Dallas, Tex. Am 67 
years old. 

Iam vice president of S.H. Lynch & Co., Inc., distributor of the Seeburg Corp.’s 
coin-operated phonographs and auxiliary equipment for 25 years. 

I am & member of the board of directors of the National Conference of 
Christians and Jews. Have been a member of the board of directors of the 
Council of Social Agencies (Community Chest agency) for some 12 years. 
Member of the Citizens Charter Association of Dallas. Member of the lay 
board of the University of Dallas. Member of the lay board St. Edward’s 
University, Austin, Tex. Treasurer of the Juvenile Welfare Federation, Inc. 

Iam familiar with coin-operated phonograph operation as to income, expenses 
and net income to the operator. Have personally operated and serviced a route of 
coin phonographs. 

EXPERIENCE 

Have had 25 years of experience in the coin-phonograph operating business. 
Feel I understand the operators’ problems especially in the southwestern trade 
territory. However, over these years, meeting with distributors and operators 
in all parts of the United States, have come to the conclusion that their prob- 
lems are practically the same. 


SMALL BUSINESSMEN 


The lifeblood of the industry depends on the small operator. While, we agree, 
there are some large operations but by and large, the average would be 40 
to 50 locations to the operator. 


AVERAGE NU MBER OF LOCATIONS PER OPERATOR, 50 


An operator with 50 locations will average as his share of the proceeds $10 to 
$15, gross per week per phonograph. Of course, he will have some locations that 
will run higher and some less. By the time he covers his overhead, his salary 
out of the business for himself will amount to around $250 to $300 per month. 


INVESTMENT 
An operator of 50 locations will have an investment close to $50,000. 
GENERAL TYPE OF LOCATION FOR COIN-OPERATED PHONOGRAPHS 


Coin-operated phonographs by and large are located in small restaurants, 
taverns, drugstores, ete. 

The location’s part of the income equals that of the operator $10 to $15 per 
week. It is estimated there are something like 300,000 to 350,000 locations in 
the United States with coin-operated phonographs. 

In the majority of cases, the small restaurant, tavern, etc., depend on the 
money from the phonograph as a substantial part of their income. The location 
just furnishes a small amount of space and the electricity, which is practically 
hegligible. ‘The operator on the other hand has to furnish records, needles and 
service out of his gross take. 
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The point that I am trying to make is, that any increase in operating expenses 
would affect both the operator and the location. 


ASCAP 


While this organization was necessary, if the songwriters and publishers were 
to realize revenue from live musicians playing in hotels, restaurants, etc., yoy 
can readily see the collection of it and policing is expensive. 

On the other hand, the collection of the 4 cents per record from the public 
and the operator of coin-operated phonographs is simple and direct, it does 
not cost the songwriters and publishers any administration fees. 

It is my personal opinion that ASCAP is worthwhile and a necessary organiza. 
tion for the songwriters and publishers and I have no quarrel with them. Ip 
fact, I feel they render a very good service. After 25 years studying the problem 
not only from the operators’ interest but the interest of the songwriters and 
publishers, I can’t see where ASCAP fits into the coin-operated phonograph 
picture. Putting the coin-phonograph industry under ASCAP would mean 
expensive royalties, bookkeeping, and, in my humble opinion, would result in 
less money to songwriters and publishers and would benefit ASCAP only. 


IN THE BEST INTEREST OF SONGWRITERS AND PUBLISHERS 


We feel that the songwriters and publishers are receiving more net income 
from the coin phonograph industry under the present copyright tax, than they 
would receive, if it was channeled through ASCAP. Therefore, even considering 
the best interest of songwriters and publishers, this bill, H.R. 5921, should not 
be passed out of the subcommittee. 


COPYRIGHT 1909 


Under the Copyright Act of 1909, the songwriters and publishers receive 4 
cents from each phonograph record sold. 

The operators probably use 45 to 50 million records per year, or approxi- 
mately pay writers and composers $2 million annually. 

This doesn’t cost songwriters and publishers any collection fee. It goes 
direct to them—the record manufacturers add it to the price of the record. 

When this Copyright Act of 1909 was passed, I am sure it was realized that 
this was the simplest, surest, and least expensive way for them to get their 
money. 

For songwriters and publishers to collect from cafes, hotels, etc. using live 
musicians, they organized ASCAP as a policing and collecting agency. They 
were to cover the field that had not been covered by the 4-cent mechanical 
royalty. 

COMPARISON WITH SALES TAX 


The mechanical royalty acts like a sales tax in that the purchaser pays when 
he buys the merchandise. The more records he buys, the more royalty he pays 
to the songwriters and publishers. 

It is my understanding that the coin-phonograph industry is the largest single 
contributor to the songwriters and publishers. Songwriters and publishers 
were receiving royalty from the sale of records, but soon discovered that hotels 
and nightclubs were using live musicians and they were not getting any revenue 
from them, they then organized the American Society of Composers, Artists, 
and Publishers to act as a policing and collection agency to cover these insti- 
tutions. 

If the honorable committee after listening to all of the merits of the case 
feel that the songwriters and publishers are not receiving enough revenue, then 
I would suggest that the fairest method would be to increase the copyright tax 
from 2 cents per side or 4 cents per record they are now collecting. This 
would not place the entire burden on restaurants, cafes, etc., and operators, 
who, as a whole, get the revenue for the songwriters and publishers, and it 
would not particularly be harmful to those paying additional tax. It would not 
saddle the operators and restaurant men with a tax and an elaborate and com- 
plicated bookkeeping system that they could not live under. 

Gentlemen, I have honestly and sincerely tried to give you a picture of the 
disastrous results that the passing of H.R. 5921 would create. I sincerely 
ask that you vote against this bill and leave the collection of the copyright tax 
in the same category that it has been for the last 50 years. 
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Mr. Chairman, I will appreciate your having this statement read into the 


congressional records. 


Respectfully yours, 
Artuur C. HUGHES, 


Vice President, 8. H. Lynch & Co., Ine. 


Mr. Brooks. The next witness is Mr. H. K. Lyde, from the Lyde 
Music Co., Sherman, Tex. 


STATEMENT OF H. K. LYDE, COIN-MACHINE OPERATOR, 
SHERMAN, TEX. 


Mr. Brooks. You may proceed as you wish. 

Mr. Lypve. Mr. Chairman, honorable committee, My name is H. K. 
Lyde, and I am a coin-machine operator from Sherman, Tex. I have 
been in the business a little over 13 years. I don’t know anything 
about the big figures that this lawyer quoted for you. All I know is 
what it is likee to be like a chicken on your hands and knees picking 
it up a nickel, a dime, and a quarter at a time. That is what I came 
from ‘Texas to tell you. 

First of all, I would like to make something a part of the record. 
These are letters from my locations. If there is one in here for 
ASCAP, I sure slipped, because I would have pulled it right out of 
there. 

Mr. Brooxs. We will accept these for the file. 

Mr. Lype. I will not read any of them. I just want to show you 
that I am not alone. Although these are only a small bunch of let- 
ters, the most significant thing is that it is a 100 percent participation 
in the report from my locations in Sherman, Tex., and the surround- 
ing territory. I would like to make that a part of the record. 

Mr. Brooks. We will put those in the file, not into the record, Mr. 
Lyde. 
ie. Lypr. Put them wherever you like, just as long as I got them 
up here. That is the main thing. 

I have a few folders here. T hey have been asking about how much 
these things have been taking in. I can’t put this into the record be- 
cause of the fact that the income tax people may get me, so I would 
like to take this back. 

This is Dick Waite’s Cafe in Sherman, Tex. In 1957 I took in a 
total of $79.79, for my part. In 1958, I took in $28.65. Dick is a 
pretty good fellow and f like him. That is the reason I am leaving 
that machine there for him. 

Also, the City Cafe in Van Alstyne, Tex. These are the reports 
which you see the locations have signed. 

— 1958, I took out $354, and in 1957, $303.30. In 1959, I am still 
ere. 

This is the Juicy Pig, Sherman, Tex. In 1958 I took out $405.20; in 
1957, $228.50. 

This is the K. N. Root Beer stand. It is the same thing. You can 
take my word for it. 

This right here is one of the top locations of Sherman, Tex., a 
town of 35,000 people. Everybody says when I go in to count it, “I 
sure wish I had this golden glitter you get here,” but they don’t fig- 
ure how much comes out of it. 











260 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


In 1958, $477.85; in 1957, I took $524.55, and it is closed for re- 
modeling. They are going to m: ake a "ise Queen out of it. 
sitting there pulling out about $1,800 worth of equipment. 

These people can come forward and tell you, you know, all that 
glitters is not gold. At least that is the saying in Texas. I could 
only have an army camp, an installation, I w vould get rich.” 

Here is the Perrin Field Officers C lub’ at Perrin, Tex. In 1958 T 
took in $652.60. But let’s go back a little bit. In 1957 I had to do 
business with another officer up there and he moved a television set 
beside a $1,500 phonograph, and my take in 1957 was $281.80. That 
is the officers club where all the glitter is. 

This is my top location, the best one I have out of 48 spots. The 
NCO Club at Perrin Field, where all the lights sparkle. I took 


$1,285.60 out of it in the year 1958. In the year 1957. I ree $1,009.40, 


I am 


Zach time I count the money, everybody there thinks it is all profit. 
So I just wanted to show you that all that glitters is aii gold, 
I would like to Say one more thing. I know what vou are prob- 


ably thinking. Here is a man from Rs up here that brought all 
of his sorry locs ations with him, and just showed a few of the best ones. 

If you pick the best man that ASCAP has, BMI, bring them down 
and let 1315 run my route for 90 days, and if they can show you a 
profit for it, I want to go on record here and now as saying I will 
give “ana my jukebox route, lock, stock, and barrel. Just come and 
get it. 

They nearly got me anyway, I will tell you that. 

I would like to show you one other thing and make it a part of 
the record. I sure hope after 1 traveled all this distance I don’t 
forget anything. 

In the State of Tex: IS, we have a State tax. Here is my two-man 
operation, a eancelled « hee . S650 to th ie State of Texas. Compare 
that with what ASC AP has s paid my State. 

IT can’t fight nobody with one hand tied behind me. I have to pay 
these taxes at the beginning of the year, before I ever make a penny 
out of it, before I open my doors. But Kresges, J. C. Penney’s, all 
these big stores, they come in and operate for SD a year store tax. 

In the State of Texas they came up with a deal that they wanted 
to introduce in the State legislature down there to tax coin-operated 
phonographs $60 apiece. So I justed crated up a panes and 
sent it to the Speaker of the House, and there is a picture of . with 
me loading it. ] said, ° ‘Senator. I want you to take this little ‘phioaal 
graph and take it out and set it on location, watch the wheels go 
around and see how much money comes into the cash box. It 1s 
what is in the cash box that. counts.” 

I guess he must have took it because he hasn’t sent it back to me. 

But I will say this: After close rata ition, and Representative 
Charles Hughes came an d look ed : my folde rs from my loc: ations 
and thumbed through them, after ‘aaeee investigation of my route 
they F de fea ted the tax bill because the coin machine operator could 
not pay it and they knew it. 

I don’t know what is going on in Oklahoma. up in New York, but 
I will tell you one thing you are going to run me out of business in 


Texas, if this bill is passed. 
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Here is something else that ASCAP does not tell you. I want to 
keep up with where I am at. Here is a phonograph, two pictures 
of it. I want to show you there is nothing left in there. A thug 
broke itno my machine and took the speaker, the amplifier, even 
the records, and this was set on the location in 1959. By the time 
I pay for the repairs it will not earn me a penny. 

Pam sitting there making fun, I guess, because at least the people 
are liking the music. I guess that is the main thing. 

I would like to show you one other thing that I have. Here is a 
letter. I ask you not to turn this atroc ity loose on the coin machine 
business such as has been turned loose on the background music busi- 
ness. ‘This was written to a hotel by SESAC, an organization in 
competitive relations with ASCAP and BMI: 

Many thanks for your reply to our initial letter, and thanks for the coopera- 
tion. We have marked our records persistent for the information contained 
therein. However, we are wondering if you have a radio or a television in one 
of your rooms, will you kindly complete the above contract and mail it back to us? 

In other words, if you are playing a radio in the public place, they 
want a kickback—excuse me, a royalty. 

I would like to also state while I am here that some of these fellows 
are talking about going 40 and 50 hours a week. 

For 3 weeks before | came up here, I went 100 hours a week. I am 
a two-man ope? ration. My serviceman was sick. Many is the night 
I came in at 2:30 in the morning and got up at 6 o’clock the next morn- 
ing and the e ngine on my Ford pickup hadn’t even cooled. Then I 
had to go out and smile, “How are you, Mrs. Jones? How are you, 
Mr. Smith ?” 

To prove that my serviceman was sick, I know a lot of questions 
have been asked, here is a doctor’s certificate saying he was sick for 3 
weeks. I want to add that into the record, too, while I am here. 

In conclusion, I want to give you this letter. I have used it enough 
on my locations, showing them where if you have a radio in a barber 
shop and you are playing it, you have to pay them a royalty. 

Incidentally, I am operating the background music company, and 
I found that the gentleman that was sitting right here asked the man 
how coul 1 a bac keroun d music company do business with copyright 
owners of these tunes when the jukebox operator cannot do business 
with them. 

When I go in to se ‘I background om usic to the guy, I say, “It costs 
you so much for the telephone, so much for BMI, so much for SES SAC, 
and so much for ASCAP.” 

He says, “All right, 1 will see how much I am making and let you 
know.” 

Then he calls up and says, “Put in the background music.” 

[know how much I will get out of him. But | want to impress you 
that each one of these phonographs is like a little individual business 
out there. You don’t know what it is going to do until you get in 
there. And sometimes you are very much surprised when you go 
around and count the returns. 

I — [ have taken up about all of your time. I would like to 
conclude by entering my statement. I guess I missed something, but 
if I did I will think about it when I get home. 
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I would like to conclude with one thing, and I am sincere in making 
this statement. 


In World War II, I stood upon those Capitol steps over there as g 
Pfc. in the U.S. Infantry going overseas, and I sat on the outside look. 
ing in wondering if it was all worth it. I want to thank God that I, 
as a common citizen, can come before this committee and air my 
grievances and tell you to please let me stay in business. 

Thank you very much. 


(The statement of Mr. Lyde follows :) 


STATEMENT OF H. K. Lypg, CoiIn-MACHINE OPERATOR, SHERMAN, TEx. 


My name is H. K. Lyde, and I am a coin-machine operator from Sherman, Tex 
I have now been in the business for 13 years. In 1952 when I was 30 years old. 
I appeared before this committee in opposition to H.R. 5473. ? 

There have been times when I have been surprised that I have lasted this 
long as an operator; five have gone broke in the coin-machine business in Sher- 
man but as you will see from what I have to say it has been a constant fight 
and not an easy one. When I appeared before this committee in 1952 I felt 
very strongly that the burden of taxes and of constant fight against expenses 
was tough. But things were easy then in comparison to the way they are 
now. I still price my machines at 1928 prices—5-—10—25. 

I presently operate 48 machines, that is phonographs only, of which 30 are 
located in cafes, 4 in drive-in restaurants and 8 at Perrin Air Force Base, I 
also operate some games. 

Aside from giving you the facts about my business, I do want my own 
standing and record in my community to appear in this record because I am 
proud to stand on it. I am a member of the Episcopal Church, a member of 
Amvets Post 47, American Legion Post 20, and a member of the Masonie 
Lodge 210, Gainesville, Tex., member of the Sherman Chamber of Commerce 
and appointed to the sports and recreation committee. Also, a member of 
T.A.A.F. and vice president of the National A.A.U. 

For the past 3 years, I have been State director in Texas for T.A.A.F. soft- 
ball, and each year my town has been host city for the State playoffs, which ig 
the first time this has ever happened to any city three times in a row. 

My present investment in coin-operated machines is approximately $26,000, 
and my investment in trucks, tools, and testing equipment another $3,000. My 
operation is a little larger but basically the same as it was when I testified 7 
years ago. My wife works on our bookkeeping and I have one serviceman who 
helps me install, collect, and service the machines and one part-time helper. 

I think that my phonograph business is a typical one. I have a few pretty 
good locations, a fair number of average locations and too many that for one 
reason or another. whether they are seasonal drive-in restaurants or others, 
barely pay. There are presently six other operators in competition with me 
around Sherman. As far as dealings with location owners are concerned it 
is a 50-50 split. My very best locations will pay me as much as $20 a week 
on an annual basis; my worst locations less than $1 a week, and I can docu- 
ment that from my collection slips. I would say that my share per machine of 
the average weekly gross on an annual basis comes to $5 per week. 

Out of this I take all of the expenses that are part of being in business, 
taxes (Federal, State, county, and city), serviceman, records, repair parts, 
needles, trucking expenses, advertising expenses, telephone, freight, and other 
charges. My expense picture has not changed much since I appeared before 
this committee in 1952. Like everyone else’s, they are the same only higher 
in every case. My total taxes then were approximately $800 annually. Now 
they come to $1,100 a year. Records then cost me 55 cents per record. If I buy 
records in Sherman, they cost 88 cents apiece. If I drive 200 miles to Dallas, 
I can buy them for 65 cents and I end up paying about 75 cents a record. I 
buy about 3,200 records a year on which, according to my understanding, I 
pay up to 4 cents a record as part of the cost of the record in royalty that goes 
to the composers of the songs on the record. I suppose you would call this 
a hidden tax as distinguished from all of the other taxes I have mentioned, 


But like a lot of other hidden taxes it is there and a part of my cost of doing 
business. 
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I know that anyone who expects to get ahead in business has to face work, 
hard work, and I would like you to know that in the last 3 weeks before coming 
here I have put in more than 100 hours a week on my operation. My draw 
from my business is $1830 a week. I pay my serviceman $85 a week. My profit 
from my operation last year after my draw came to about $6,200, of which 
about one third or $2,100 was from music machines and the rest from games. 
This does not include any profit on my investment in phonographs and equip- 
ment of $29,000, which I figure should be at least 5 percent or $1,450 a year. 

I appeared before this committee in 1952, because I felt that in fighting the 
ASCAP bill then I was fighting for business survival. I am still fighting, and 
that is why I am here. 

As an operator in Sherman, Tex., I know I would have no chance of fighting 
against ASCAP, BMI and SESAC if each of them in competition with each 
other put a royalty bite on me. I would be whipsawed out of business, and that 
is something I don’t aim to have happen if I can prevent it and I don’t think 
you gentlemen will permit if I can get my story across. 

In conclusion, I ask that you oppose H.R. 5921. I am willing to pay my fair 
share of taxes as a citizen, and I am also in favor of composers getting a fair 
share in return on their product. I am satisfied that I pay the composers for 
my part what amounts to a fair contribution from my business, and until some- 
body shows me otherwise, I am not going to be forced into bankruptcy just 
because I make enough money to keep my business going and earn enough to live 
as a self-respecting citizen. I have never been a freeloader and I would like to 
match my payment in taxes to my beloved State of Texas on the basis of my 
income against that of ASCAP and the other performing right societies which 
by comparison operate virtually tax free. If ASCAP will agree to pay to Texas 
on the same basis as I do, then and only then will they be entitled to talk about 
taxing me in Texas. 

Mr. Brooks. We are mighty pleased to have heard you. You can 
be sure that since most of us had that same experience of coming 
through Washington before we got shipped overseas, we hope to main- 
tain that possibility for everybody, including ourselves, to come to 
Washington when we are good and ready and state our position. 
You can be sure that that privilege will always be yours as long as 
we have this country on the same basis. 

Mr. Lyve. Thank you. There is one other thing I would like to 
show you. I am going to leave these with you because I don’t need 
them. It says, “Rush to H. K. Lyde Music Co.” The fellow who sent 
me the records was nice enough to send me pres slips with it, 
trying to get me to put them on. They are from BMI and various 
organizations. One is the K. K. Publishing Co., I don’t know who 
they are. But if this law was passed, I guess he would come down 
knocking on oe door. 

Here is another one I would leave with the committee. This fellow 
says on this other one, “Please help me by pushing this record.” Of 
course, I am going to help him right here. 

Mr. Brooks. We will accept those for the file. 

We appreciate your coming all the way up to Washington. Your 
testimony will be in the record. We appreciate your making those 
statements. 

Mr. Lindsay, have you any questions? 

Mr. Linpsay. It was a very good statement, Mr. Lyde, and we ap- 
preciate your coming from Texas. ’ 

Mr. Brooks. The next witness is Mr. Howard Ellis, vice president 
of Music Operators of America, Inc., from Omaha, 
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STATEMENT OF HOWARD N. ELLIS, SECRETARY-TREASURER oF 
THE OMAHA MUSIC OPERATORS ASSOCIATION, AND A VICE PREsy. 
DENT OF MUSIC OPERATORS OF AMERICA 


Mr. Exuis. Mr. Chairman and members of this committee, my name 
is Howard N, Ellis. I am married, have three daughters living at 
home, am 51 years old, and have lived in Omaha since 1942. Iam aq 
member of the board of elders of the Miller Park Presbyterian 
Church. 

I have been for several years, and stil] am, the secretary-treasurer 
of our State association, known as the Music Guild of Nebraska, 
which consists of approximately 44 operators who operate about 2,500 
phonographs. Iam also the secretary-treasurer of the Omaha Music 
Operators Association and a vice president of Music Operators of 
America. 

I have been a music operator for 26 years. When I testified at a 
congressional hearing in 1953 I was operating as an individual. Since 
that time the business has been incorporated and the corporation is 
owned wholly by my wife and myself. 

We now operate, in addition to 130 phonographs, 45 amusement 
games, and 24 units of background music. Our operat ions are within 
a radius of approximately 50 miles of Omaha. In the city of Omaha 
there are 12 operators in competition with each other. We are the 
largest operator and the next largest operates approximately 70 
phonographs. 

Our capital investment in the phonograph operations is approxi- 
mately $90,000. The new machines vary in price from $1,250 to 
$1,750 at current list prices. Our oldest machines are about 7 years 
old and they would bring about $200 at the present time. AII ma- 
chines currently being manufactured, except on special order, are 
stereophonic machines, and we must continually replace our older 
machines with this new type. We also make purchases of records on 
the average of 300 per week or approximately 15,600 each year. 

These machines are placed in restaurants, grills, ice cream parlors, 
and drive-ins. We are now operating on a 10-cents-per-play basis. 
Because of the rising costs of operation we have been unable to con- 
tinue any 5-cent plays, but at the same time we have found that the 
10-cent price reduces substantially the number of plays. It does not 
produce more gross income, or, if so, very little increase, but the cost 
of operation is reduced substantially by the lesser number of plays. 

As a result of this we are operating on about the same margin of 
»rofit that we did when I testified before the congressional committee 
in 1953. You will note that my estimated gross income per phono- 
graph at that time was $9.20 per week, and it remains at approxl- 
mately that today. 

In the phonograph part of our business we employ three men and 
one office girl full time. My wife devotes about one-half of her time 
to the company business, for which she is paid $50 per week. I esti- 
mate that she devotes approximately one-half of this time to the pho- 
nograph operation. Allocating one-half of her salary to the phono- 
graph business, our salary expenses are $395 per wee ‘k. We employ 
our men under an arrangement by which each furnishes his own 
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truck or truck unit, for which he is paid on a basis separate from his 
wages. 

I draw approximately $125 per week as salary for the time devoted 
to the phonograph part of oe business. We operate on a 6-day week. 
The corporation did not show any profit for the last fiscal year ending 
March 31, 1959. 

To evaluate the income which this business produces and whether 
it can and should be burdened with further expenses, this committee 
should know the amount of time that I devote to the business. 

While I am not at the office all day for six days of each week, I 
am on call for all hours of every day, including Sunday. While 
I do not have to continually do the mechanical troubleshooting that 
I did in my earlier days I am often called upon to help out at “night 
and Sundays when the calls pile up and because emergency situations 
occur Which I must handle. This is the kind of a business which has 
problems with its customers or problems concerning which its em- 
ployees need to immediately consult management and which arise 
at all times of the day and night. They are the kind of problems 
that must be immediately attended to, if the business is to be suc- 
cessful. 

Whether I could continue in business if H.R. 5921 is passed, no 
one knows. But we all do know that the business I have spent 26 
years developing would be damaged and ASCAP would take away 
from me part of my income. I am certain also that while I might 
survive many of my fellow operators would not. I am certain also 
and willing to risk my reputation as an expert in this business that 
the bill if enacted will reduce the phonograph operations throughout 
the Nation and reduce the sale of phonographs, records, fees to song- 
writers, taxes paid to local, State and Federal Government, and at 
the same time increase unemployment. ‘This result I am willing to 
guarantee. 

I, therefore, most earnestly urge this committee to reject this bill. 

Mr. Brooks. I want to thank you very much for your statement. 
It is very helpful. Thank you, Mr. Ellis. 

The next witness is Mr. John T. Hogan, of West Lafayette, Ind., 
accompanied by Mrs. Hogan. 


STATEMENT OF JOHN T. HOGAN, JR., MUSIC MACHINE OPERATOR, 
OF WEST LAFAYETTE, IND. 


Mr. Brooks. Would you ponies 

Mr. Hogan. My name is John T. Hogan, Jr., and I am a music 
machine operator from West Lafayette, Ind. For the moment, any- 
how, I am speaking for both myself and my wife who is in partner- 
ship with me in our business. We have been in business as partners 
for 2 years since we purchased our route from my father. I, myself, 
have been in the business for 10 years, commencing with my father 
in 1948, 

We are members of Blessed Sacrament Church in West Lafayette, 
where I serve as president of the Men’s Club, and I am a member of 
the Veterans of Foreign Wars, the 82d Airborne Division Association, 
the Elks Lodge, the Chamber of Commerce, the University of Dayton 
Alumni and treasurer of the Tippecanoe Amateur Radio Association. 
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My father started the music business in 1933 and at one time, from 
1939 through 1947, operated as many as 125 machines. We now have 
&@ maximum of 50 going at any one time, of which 34 are presently 
in restaurants, 10 in taverns, ial 1 in a drugstore. 

It is our practice to divide 50-50 with the location owner, and we 
do not pay anything to the locations other than this division of grogg 
receipts. 

My wife and I are really the major part of the operation. We have 
an oflice girl who does the bookkeeping, but for the past several years 
we have both worked on the route, and my wife does collecting, 
changes records and even does servicing- —aside from rais ing our three 
girls. 

When I spent some time in a veterans’ hospital 3 years ago, due toa 
wound sustained in action in World War LI, she handled the entire 
route, and she now works 2 days or about 12 hours a week, and I put 
in an average of 65 hours weekly. Three weeks ago, when we decided 
the operation could afford it, we started paying my wife for the first 
time, and she draws $35 a week. As a matter of fact, last week when 
the girl who comes in to watch our children was sic k, Mi ary Joe took 
them on the route with her while she made collections and changed 
records. My draw is $125 a week and we pay our bookkeeper $50 a 
week. Our gross return on the route for 1958 was $23,968.33, and our 
net before any return on our investment was $5,120.86. 

We find competition tough and have five active competitors in our 
area. To retain our best locations, we have to put in new machines 
every year and have a similar problem with machine quality in even 
the second-best locations. The maximum useful life of a jukebox on 
our route we estimate to be from 5 to 6 years, although they are pretty 
obsolete and unproductive by that time. 

It is my estimate that we bought 4,330 records in 1958 at an average 
price of 65 cents for the 45-r.p.m. singles, and 84 cents for the ex- 
tended play records. Our total taxes in 1958 on our machines, in- 
— Federal, State, county, municipal, but not including income 
taxes, came to approximately $7.35 per machine, or approximately 
$350 annually. 

If we are entitled to 5 percent on our investment, or approximately 
$1,600, we will be left with a net profit of $3,500, out of which, as we 
understand it, ASCAP feels entitled to at least $1,250. This we do 
not feel we could stand and continue in business, because it would not 
be worthwhile from the standpoint of return. 

I have been raised with the jukebox business, I think I know it, and 
I like it. We look forward to the time when my wife can devote her 
time to the children, and naturally our interest is in making enough to 
raise and educate them properly and earn a comfortable living. AsI 
see this bill, it is a proposal to make me give another slice of what ] 
work for to people who are already recompensed for their efforts. 

I have never read or heard that the members of ASCAP are in any- 
thing like our financial condition. As long as I have known anything 
about this business, ours has been a defensive if not a retreating posi- 
tion and they have been aggressively reaching for a share in our di- 
minishing take. 
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My goal of family education and reasonable working hours is a 
common one. If my present business continues to be burdened with 
increased overhead, I am convinced I will have to look about and seek 
my livelihood in another manner. 

fr. Brooks. Mr. Hogan, I appreciate your very forthright state- 
ment, and your goal of a reasonable workweek and an opportunity for 
your wife to take care of your fine children. That is certainly meri- 
torious and shared by many people in this country. We appreciate 
your coming down and we are glad you could bring your wife with 
you. 

Thank you very much. 

We will now hear from H. Harry Snodgrass, Border-Sunshine Nov- 


elty Co., Albuquerque, N. Mex. 


STATEMENT OF H. HARRY SNODGRASS, ONE OF THE OWNERS OF 
BORDER-SUNSHINE NOVELTY CO., ALBUQUERQUE, N. MEX. 


Mr. Snoperass. Mr. Chairman and members of the committee, I am 
H. Harry Snodgrass, one of the owners of Border-Sunshine Novelty 
Co., 2919 Fourth Street, NW., Albuquerque, N. Mex. I am also one 
of the owners of Modern Music Co., 4484 East Tulare, Fresno, Calif. 
In addition to these businesses, the last 5 years in my capacity as 
national secretary of Music Operators of America, Inc., I have trav- 
eled extensively in this country, giving talks attempting to further 
the jukebox industry. I have been in the business known as the juke- 
box business since 1935—24 years. 

In our Albuquerque operation at the present time, we are operatin 
160 jukeboxes and purchasing 22,000 records per year. These are al 
operated within the city limits of Albuquerque. Over the period of 
the last 4 years I have found it necessary to reduce my jukebox opera- 
tions by approximately 105 machines as continued rising costs have 
no longer made it possible to operate the so-called marginal locations, 

I am finding as each month goes by we are being forced to reduce 
the size of our jukebox operations due to additional marginal locations 
coming into the picture. To combat this trend, we have been forced 
to enter into other types of business to carry the loss we are incurring 
in our phonograph department. Today we are only operating auto- 
matic phonographs as a necessary evil. We have not shown a profit 
in our jukebox department for over 4 years. This is due to declining 

osses caused by television and a substantial drop in the patronage 
in the taverns in which we operate the jukeboxes. 

During this period of declining revenue there has been a constant 
creeping increase in all of our costs. 

At this time I present to you a statement of one of our operations, 
the Hocdéa Sentai Novelty Co. in Albuquerque. This operation 
includes six other departments in addition to the jukebox department. 
While this statement is not based upon a precise cost accounting sys- 
tem, my auditors and I consider it quite accurate. My auditors and 
myself went over our figures and our operation carefully and made 
the allocation on each of the items noted. Both my auditors and my- 
self are thoroughly familiar with these operations and for this reason 
we consider this is a reliable analysis of our jukebox operations. 


42802—59——__18 
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(The statement referred to follows :) 


Border-Sunshine Novelty Co. 


OI ible os the AE Re ah we ee ee eee j $102, 068, 7] 
Bi a oo i we ww ec AE a 
Accounting and legal expense - _-_-_---- : 1, 350. 00 
Advertising. ______- JAMO UR 1, 458. 22 
Depreciation__- -_ ~~ - mirses yrds Le . 20, 398. 77 
INSUPANCG. J... cw. Bie cali ie Lettie eo 1,614.18 
Interést......«. . ge RN 1, 320. 70 
Licenses_ Saale ieee 1, 830. 87 
Office expense Seis oe ater ee a . 1, 370. 52 
Pe DNS POMOITE. obit e bei be cwk = 3, 318. 11 
Records and needles piste he ec eels aes + mnie be, ee 
Shop expense a ae oe cot Mial Si 1, 007. 64 
Ree aa Ps : ee 2, 430. 00 
Taxes_._ ee ai ee eK! Lf 4 x $ 399. 92 
Telephone and telegraph - - {Lite ; 810. 54 
Travel expense and entertainment. .......---- ‘ 1, 523. 34 
Truck and car expense- ------ aoe 2, 356. 56 
Utilities ___ : ; ¥ 328. 32 
Miscellaneous expense a , Pius 1, 115. 37 
Operating expenses. - - - ‘ Bs : ' 103, 453. 43 
Loss for the vear-_ -- ; : : 1, 384. 72 


Mr. SnopeRass. This statement is based on a 100 percent 10-cent 
play for the full year 1958. This gives us a gross weekly average of 
$12.26 per phonograph. This statement shows that our jukebox de- 
partment lost $1,384.72 for the year 1958. 

The loss of $1,384.72 is our operating loss from which is excluded 
the cost of capital. In other words, this figure does not take into con- 
sideration that we have over $150,000 invested in this department on 
which we have received no return in 1958. 

In my capacity as national secretary of the Music Operators of 
America, Inc., I have visited in about 15 States in the past 3 years. 
These visits have been from as far as Boston to Seattle and from Des 
Moines to Los Angeles. I have found in talking with operators in 
these various localities that my average of $12.26 per box weekly is 
above the national average. Under today’s operating conditions I 
fail to see how any operator of jukeboxes, even though he does a 
substantial amount of the work himself, is making a fair return on 
his labor and investment in view of his lower average income per box. 

In closing, I have demonstrated to you that I cannot st: pra to have 
added expense imposed upon me for the benefit of ASCAP, or for that 
matter anyone’s benefit. I am operating at a loss and any x litional 
burden placed upon me will mean that I will simply have to reduce 
the number of phonographs, the number of locations served, and the 
number of people I employ. This in turn will reduce the number of 
small businesses that now benefit from my operations and deprive 
the people who enjoy our music of that form of enjoyment. 

I respectfully request that you reject the proposal to enact FR. 
5921, 

Mr. Brooks. Thank you, Mr. Snodgrass. Yours is an informative 
statement. I think the cost analysis that you ae pared of your opera- 
_ on the final page of your statement was, I hope, not indicative of 

he jukebox industry, because it reflects that while vour salary of $37,- 


168, 7] 
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000 might be fairly adequate, that that might involve how many peo- 
ple, sir? 

Mr. Snoperass. What was that? 

Mr. Brooxs. Your salary allocation on the last page. 

Mr. Snoperass. I can tell you how that is figured. In the salary 
of $37,996.56, three employees directly charged in there who have 

nothing to do with anything but the jukebox business, and 27 percent 
of the balance of my salary account which we allocate to the jukebox 


department. 
Mr. Brooxs. Then you have a substantial item of some $20,000 for 


depreci iation. 

Mr. Snoperass. $20,000. We are on a 5-year basis. That is our 
depreciation on approximately $150,000 of equipment. 

Mr. Brooks. So actually, you reinvest that? 

Mr. Snoperass. Yes. 

Mr. Brooxs. And it is not as in some businesses a fictitious figure to 
you. 
' Mr. Snoperass. No, it is not fictitious. I hope it is not bigger than 
that this year. 

Mr. Brooks. Thank you very much. 

We would like to call Mr. Irvin Blumenfeld, of the General Vend- 
ing Corp., of Baltimore, Md. 


STATEMENT OF IRVIN F. BLUMENFELD, PRESIDENT OF GENERAL 
VENDING SALES CORP., AND GENERAL MUSIC SALES C0., INC., 


OF BALTIMORE, MD. 


Mr. Biumenretp. Mr. Chairman and honorable members, my name 
is Irvin F. Blumenfeld. I reside at 3601 Phillips Drive, Pikes- 
ville, Md. I am 55 years of age, married, with two children. I am 
president of General Vending Sales Corp., and of General Music Sales 
Co., Inc., as well as of several affliated companies. 

I have been engaged in the coin machine business continuously since 
1934, first as an operator and, since 1940, as distributor of amusement 
games and jukeboxes. My company is franchised distributor for 
Rock-Ola Manufacturing Co., in the territories of Delaware, Mary- 
land, District of Columbia, Virginia, and part of North Carolina. 
At this time I am president of National Com Machine Distributors 
Association, an organization with some 60 member companies in every 
part of the United States, at Canada, and a few members overseas. 

I have been president of Chizuk Amuno Brotherhood, and member 
of the synagog’s board of directors; a member of the board of directors 
of National Federation of Jewish Men’s Clubs; chairman of Coin Ma- 
chine Division—Associated Jewish Charities and Welfare Fund of 
Baltimore. I have participated in various positions of leadership in 
other civic and communal organizations, such as American Red Cross, 
B'nai B'rith, and Zionist Organization of America. 

[ attended the opening session of this hearing on June 10, and heard 
the statements of the Honorable Mr. Celler, and such glamorous 
theatrical personalities as Oscar Hammerstein, Dorothy Fields, Mor- 
ton Gould, the daughter of John Philip Sousa, and others who have 
composed some of Ame ‘rica’s most memorable music, but none of whom 
has any knowledge of the facts of the jukebox industry. 
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My prime objective is to sell jukeboxes and amusement games to. 
coin machine operators. Naturally, the economic welfare and pros. 
perity of the operators is of vital importance in regulating their ability 
to purchase and pay for equipment. I am positive, from my experience 
and observation during more than 25 years in this business, that H.R, 
5921 will not accrue to the greater financial benefit of the songwriter, 
but will inevitably reduce still further the number of operators, the 
total number of jukeboxes on location, and consequently the number 
of records purchased each year. Since World War II, the problems of 
inflation have harassed the coin machine operator to a greater degree 
than any other type of businessman I can think of, because the operator 
is the on'y one who has found it impossible to pass along fis tre- 
mendously increased costs and business expenses to his customer. 

The trend toward chainstores and gigantic shopping centers has, 
and continues to relentlessly reduce, month by month, the number 
of individually operated neighborhood taverns, confectioneries, drug- 
stores, et cetera, that are the lifeblood of the coin machine industry, 
I cannot quote exact statistics, but I am impressed with the fact that 
each year a substantial number of liquor licenses are not renewed, 
and the total market of locations available for jukebox operators has 
grown smaller each year. Likewise, the total number of individual 
operators in the business has dropped considerably, and this trend 
continues under the pressure of economics existing today. 

Whereas 10 years ago there were many companies engaged in the 
operation of jukeboxes exclusively, I know of only one such company 
so engaged today among the approximately 600 operators in the five- 
State area we serve. All the rest have had to ipanit by adding 
games or merchandise venders to their operations, and without ex- 
ception, these people tell us they could not meet their installment 
payments on ea from the receipts of the phonographs, but use 
the collections from their other types of equipment to meet their 
jukebox payments. 

In the midst of this battle for survival of the jukebox operator, 
H.R. 5921 would subject him to an unlimited new taxation that would, 
in my opinion, break the back of 50 percent of the operators now 
struggling to make ends meet, and heavily reduce the number of people 
who now support themselves, however precariously, from the opera- 
tion of jukeboxes. I have heard claims made that there are between 


450,000 and 500,000 jukeboxes now operating, and I doubt that these: 


figures are accurate today; but if ASCAP, BMI, SESAC, and others 
are empowered to impose unlimited performance fees on top of the 

resent costs of operating a jukebox, I predict that less than 200,000 
Sobte will be able to survive under the additional load. Not only 
will the public suffer, and the working man be deprived of this means 
of pleasure and relaxation; but the songwriter will also find that his 
revenue from the present mechanical royalty will be severely reduced, 
through the decreased purchases of new records by a decimated 
industry. 

Thus, I am convinced that this proposed reveral of a law that has 
justified itself for 50 years will not only be a death blow to thousands 
of people who have invested their life savings and energy in the 
operation of jukeboxes and substantially destroy a prominent feature 
of American life and tradition, but it will inevitably, in my opinion, 
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result in financial harm to the very sponsors of this proposed legisla- 
tion. I know of no one who will be benefited, and cheeetove respect- 
fully urge your rejection of H.R. 5921. 
. Brooks. Thank you very much, Mr. Blumenfeld. 
I would like to call Mr. Max Hurvich, Mr. Robert Nims, and Mr. 
Harris Daniels. 


STATEMENT OF MAX HURVICH, BIRMINGHAM VENDING C0., 
BIRMINGHAM, ALA. 


Mr. Hurvicu. I have nothing to add to my paper, if you will insert 
it into the record for me. 

Mr. Brooks. We appreciate your coming in from Alabama. 

Weare grateful to you. 

Now, Mr. Nims, from New Orleans. 


STATEMENT OF ROBERT E. NIMS, OF AMA DISTRIBUTORS, INC., 
NEW ORLEANS, LA. 


Mr. Brooks. Mr. Nims, you are with the AMA Distributors, Inc. ? 

Mr. Ns. Yes, sir, Lam. 

Mr. Brooks. We will accept your statement, and if you want to 
make a comment on it, we will appreciate it. 

Mr. Nrms. Do you want me to leave it for the record ? 

Mr. Brooxs. If there is anything particular that you want to say, 
please say so. 

Mr. Nims. The one pertinent fact that I wanted to point out was 
that, out of the 500 potential customers in my territory, only approxi- 
mately 50 of them I am able to sell on an open account basis because 
of their bad economic status. The financial situation of the jukebox 
operator at the present time is not one that we would term healthy. 

Mr. Brooxs. And there is a lot of live entertainment in New Orleans, 
I understand. 

Mr. Nis. Yes, sir. 

Mr. Brooxs. Mr. Daniels, Capital Music Distributors. 


STATEMENT OF HARRIS EDWARD DANIELS, A COIN-MACHINE 
OPERATOR, JACKSON, MISS. 


Mr. Dantets. I have my statement which is pretty complete as it 
is. I would like to submit it as it is. 

Mr. Brooks. We appreciate the submission of your statement and 
your coming down to be with us. 

(The statements of Messrs. Hurvich, Nims, and Daniels follow :) 


STATEMENT OF MAX HuRVICH IN OPppPosITION To H.R. 5921 


My name is Max Hurvich. I live in Birmingham, Ala. Together with my 
brother and our wives we operate the Birmingham Vending Co. and have been 
in this business for more than 28 years. 

We operate coin-operated music machines and other types of coin-operated 
equipment. In addition, we operate a distributing business, representing most 
of the vending machine and game machine manufacturers throughout the 
territory. 

In our division of responsibilities, my brother has handled the operation of 
the machines, primarily, and I have concentrated on the distributing business. 
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In my travels throughout the territory, most of the time my wife has accompanied 
me on most of the trips. In this way we have become personally acquainted 
with most of the operators and visited many of them in their homes. We have 
found these people average citizens in their communities, participating in local 
activities such as PTA, charitable work, luncheon clubs, ete. Several of the 
wives of our customers are public school teachers and most of them assist their 
husbands in their work. 

I have been particularly impressed by the fact that the greatest majority of 
these men do their work themselves, having only one or two helpers. Many of 
them make their own service calls. Despite this hard work they have difficulty 
meeting their payments. 

In selling these operators equipment we discount our loan paper at the First 
National Bank of Birmingham, Ala. Despite the fact that we endorse the 
paper the bank checks their credit standing before they make the loan. While it 
is rare that the bank turns down any of their loans, it is a fact that the operators 
have difficulty making their payments because of expenses they have that other 
small businessmen do not have. In addition to the usual expenses, we in Ala- 
bama have to pay @ per machine license in every city, as well as a State and 
county and Federal tax on each machine. Cities’ taxes range from $7 to $25 
per machine per year, with one city charging an additional 5 percent on all col- 
lections. The State and county tax is $12.50 per machine per year. The Fed- 
eral tax is $10 per machine per year. In addition we have to pay a sales tax 
on all our collections. In addition we pay a sales tax on all records and all 
parts purchased for our machines and a use tax for the purchase of the ma- 
chines themselves. 

Gentlemen you can readily understand that our operators in Alabama need 
relief from taxes and that any additional assessment would be disastrous to 
many operators. 

Our company operates approximately 300 phonograph machines in Jefferson 
County, which includes the city of Birmingham. Our gross share from the 
operation of the machines averages from $6 to $8 a machine per week. Two 
years ago we tried to change our machines from 5 cents to 10 cents per play 
Since then we have had to cut back more than one-half of the machines to 5 
cents because of the drastic drop in collections. 

Our record purchases are at the rate of 1,000 a month and 12,000 a year and 
so provide up to approximately $500 in mechanical fees each year. 

Knowing your interest in the small businessman, I appreciate the time you are 
giving me and other members of Music Operators of America and he 
the interest of the small businessman competing with the great monopoly you 
will reject H.R. 5921 and save the businesses of many small music operators. 


ype that in 


ATEMENT OF Rorpert E. Nims, IN Opposition To H.R, 5921 


My name is Robert E. Nims. I am from New Orleans, La I am the principal 
stockholder of AMA Distributors, Inc., and we distribute jukebox: for the 
Rock-Ola Manufacturing Corp. in Louisiana and southern Mississippi. Jn my 
territory I have approximately 500 customers, When I say customers I am re- 


ferring to music box operators who install and service jukeboxes on a com- 
mission basis. Of the 500 potential customers in my territory 60 percent I am 
unabie to sell on open account as they are bad credit risks because of their poor 
financial condition. Thirty percent are borderline cases and require limited 
credit and close observation. Ten percent are termed good pay, which in almost 


every instance can be attributed to a substantial other source of income from 
outside business or investments 

The average music operator in my territory operates 20 to 50 jukeboxes, owns 
a truck, operates from his home or garage, services his own equipment, works 7 
days a week and is on call at any hour of the day for repairs on the afore 
mentioned equipment. He has a net income of approximately $4,000 a year and 
no cash reserve. Most of these operators cannot appear before this committee 
because they cannot afford it and because it is impossible for them to leave their 
businesses unattended. 

It is indeed a rare occasion when we sell a machine to a coin-operated music 
operator for cash or with a cash downpayment. The usual procedure is trading 
in an old machine for a down payment on a new one or a later model. 
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In the past 20 years jukebox operators have been badly battered by rising 
operational costs while realizing no appreciable rise in income. Some of the 
older and wiser businessmen in the coin-operated music machine field have en- 
deavored to find other investments or business to supplement their incomes. 
These cases are far in the minority, however. Passing proposed bill H.R. 5921 
will undoubtedly push Mr. Musie Operator closer to the brink of bankruptcy and 
help to destroy what little buying power he presently has. 

As a jukebox distributor I am faced with problems in financing the equipment 
thatI sell. Local banking establishments have made a survey of the business and 
will not handle music box paper because of the poor financial conditions of the 
majority of jukebox operators, The Rock-Ola Manufacturing Corp. and two or 
three other finance companies handle jukebox paper only with my endorsement 
and recourse to myself. It goes without saying that I must tread very carefully 
to stay in a healthy condition. At the present time I believe we all realize that 
small businessmen need a helping hand in order that our present system of free- 
enterprise remains, ‘ 

Enacting legislation which will permit a further drain on his already meager 
earnings certainly does not fall into the category of assistance. I respectfully 
suggest that your committee dismiss this proposal as detrimental to the coin 
music industry. 


STATEMENT OF Harris Epwarp DANIELS, COIN MACHINE OPERATOR IN JACKSON, 
MIss., IN OpposITION TO H.R. 5921 


My name is Harris Edward Daniels and I am a coin machine operator from 
Jackson, Miss. I appear in opposition to H.R. 5921 because as a result of my 
11 years as an operator I am concerned that the imposition on me by ASCAP, 
BMI, and SESAC of performance royalties would spell the end of my phono- 
graph business 

Like everyone else in the business, I and my family are conscious of some of 
the things that have been said about jukebox operators, so for your information 
and the record and for anyone from Mississippi who may read my statement, 
I would like you to know that I am a member of the Robinson Street Baptist 
Church where I am chairman of the board of trustees, chairman of the finance 
committee and past president of my Sunday school class. I have been and 
continue to be active on various charity committees throughout the year. I am 
a member of the Jackson Chamber of Commerce, the Retail Merchants Associa- 
tion and Downtown Jackson Association. I have, of course, served on the 
various fund-raising committees of the American Red Cross, United Givers 
Fund and other similar fund raising organizations. 

At present I have approximately 100 phonographs in active operation, of 
which 45 are in regular restaurants, 26 in drive-in and truck-stop restaurants. 
Twenty in taverns and the balance in ice cream parlors, college cafeterias and 
fraternity houses. It is our standard practice to divide 50-50 with the location 
owner, but we usually remember them with a Christmas present. 

Our present book investment in our phonographs is $65,000, and our truck, 
car, testing equipment, and tools are valued at $6,000, a total of $71,000. In our 
community the phonograph business is real competitive and there are 20 operators 
in business in and about Jackson. I have found that to keep our locations it is 
necessary for us to change phonographs in our top locations each year, and 
move our phonographs down to the next-best locations. Often we have to 
place a new phonograph in one of these next-best locations in order to keep 
them in the face of competition. As a result the locations with the lowest 
income have machines up to 4 or 5 years old. But in my opinion there is no 
profit in trying to operate a machine more than 5 years. 

In Jackson, as I figure it, the overall tax load of Federal, State, county, 
and local taxes comes down to $25.31 per machine annually, or a total of $2,531 
a year, and this represents our share as operators, not the part paid by the 
location. In quite a few cases, however, we have to agree to pay part or all of 
the location owner’s license and taxes as a contribution in getting the location. 

In 1958 we purchased 13,520 records which comes to an average of about 
135 records per machine and represents an expense of about $9,500. 

I am frank to say to this committee that I do not know how much it will 
cost me in performance royalties to ASCAP, BMI, and SESAC if H.R. 5921 is 
passed. I do know that there is no limit in the bill to what they can charge, and 
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I understand it could amount to $25 a machine per year or more. This would 
cost me $2,500 a year when I am already paying somewhere in the vicinity 
of $540 a year in mechanical royalties to composers on the records I buy. I¢ 
this bill passes it appears certain to me that when it comes to the amount of 
the fee, operators like me will just be sitting ducks for ASCAP, and the other 
societies. 

Our gross income from our phonographs last year was $62,623.90 or an average 
of $626 a machine. Our net income was $4,412.87 or an average of $44 a machine, 
Out of this supposedly comes our profit on our investment, and if we earn 
5 percent it should amount to $3,550 or $35.50 a machine. Simple arithmetic 
will show you that we can’t survive and pay royalties to these societies as they 
see fit to assess them. 

I think that you can appreciate from what you have heard that if my cage 
is typical, which I think it is, the consequences of H.R. 5921 are economically 
intolerable. In addition to that, from a practical standpoint, we are not any 
better suited than any other operator to bargain for our survival with ASCAP, 
BMI, and SESAC. We don’t have the people, the time or the money to do 
anything except put up or shut up—or quit the coin phonograph business, and 
the last is the probable course. 

We think we pay our fair share to the composers. Their music is popularized 
in our machines, and we know they appreciate us because of the constant 
ealls for assistance in “pushing” of records, because I can tell you we can 
get anywhere from 25 to 50 free records any time we agree to place them 
on our machines. 


Mr. Brooxs. The subcommittee will now stand in recess until 10:30 
tomorrow morning, at which time we have about 12 witnesses sched- 
uled to appear. There is a statement from Congressman Cunning- 
ham which will be inserted at this point. 


STATEMENT OF REPRESENTATIVE GLENN CUNNINGHAM OF NEBRASKA 


Mr. Chairman and members of the subcommittee, I am indebted to you for 
allowing me to present my views on H.R. 5921. You have heard from one of 
the fine businessmen of Omaha, Mr. Howard N. Ellis, who is one of my constitu- 
ents. He has outlined in his testimony the result that passage of this bill would 
have, not only on the jukebox industry but on local, State and Federal tax reve- 
nues, a matter which is also most important. 

As Mr. Ellis testified, there is little doubt that passage of this bill would 
result in fewer jukeboxes and fewer jukebox operators. I believe his conclu- 
sion is a correct one, for we all know of the cost-price squeeze that has affected 
the small businessman trying to earn a fair return on his investment. 

Testimony before your subcommittee has also shown that an increase in 
price for the playing of a record on a jukebox does not result in increased 
revenue for the operator, due to public reluctance to pay higher prices. There 
fore, increased costs to the operator which would result from this bill will cause 
many operators to close the doors on their businesses. 

Increased costs will have to be passed on to the user, for most of the operators 
in this field do not have a sufficient operating margin to absorb such additional 
costs. The end result of higher costs to the user will be less use of jukeboxes, 
and additional operators will go under. 

As a result of the decreased number of operators, tax revenues will be lost 
to the Federal Government, as well as to local and State governments. Businesses 
which provide jobs will be closed and men and women will be out of work and 
forced to seek new employment. Perhaps there are not enough people affected 
by this legislation to show up in the unemployment figures, but to the men and 
women who lose their jobs, the situation will be serious. 

Personally I cannot favor legislation which would have such consequences. I 
urge the members of the subcommittee to follow the lead of many other similar 
subcommittees in past Congresses which have refused, year after year, to approve 
this type of legislation. 


(Whereupon, at 3:55 p.m. the subcommittee recessed to reconvene at 
10:30 a.m., Thursday, June 18, 1959.) 
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AUTHORIZING ROYALTIES FOR MUSICAL COMPOSI- 
TIONS ON COIN-OPERATED MACHINES 


THURSDAY, JUNE 18, 1959 


House or REPRESENTATIVES, 
SupncomMitTree No. 3 OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:30 a.m., in 
room 346, Old House Office Building, Hon. Jack Brooks, presiding. 

Present: Representatives Brooks, Cramer, Lindsay, and Libonati. 

Also present : Representative Celler and Cyril F. Brickfield, counsel. 

Mr. Brooxs. The subcommittee will come to order. 

I am pleased to see Mr. Libonati here promptly. 

We will call first Mr. Robert H. Minor of the Music Operators of 
Virginia. 

I note here we have 15 witnesses. I would like to point out that 
the House is going to be in session at 11 o’clock, there are going to be 
some important votes, and if we are going to get the major part of 
this testimony in the record we are going to have to expedite it in 
some fashion, since I anticipate the House will have several votes 
this afternoon in which the members of the committee are naturally 
interested, and they are obligated to attend. 

With that in mind, I would feel that in the interest of getting this 
information in the record, the witnesses might, when they have in- 
formation which is not of first impression, submit it. If it is not 
something that is new, that is an additional argument rather than a 
substantiating argument, I would appreciate their doing that. 

Mr. Minor, would you proceed, sir ? 


STATEMENT OF ROBERT H. MINOR, MUSIC OPERATORS OF VIRGINIA 


Mr. Minor. My name is Robert H. Minor and I live with my family 
in Richmond, Va., where I am the sole stockholder of Minor’s Music. 

I am a master mason of Masonic Blue Lodge No. 11 in Richmond, 
Va., a member of the First Baptist Church, the Austin bible class, 
the Sherwood Park Civic Association and the Restaurant Association 
of Virginia, and I am secretary-treasurer of the Music Operators of 
Virginia. 

The latter organization represents some 154 small businessmen who 
operate music machines throughout the State of Virginia. 

This is the first time I have had the privilege to testify concernin 
bill H.R. 5921, or any similar legislation, which has been proposed, 
that would allow ASCAP or other such organizations to levy further 
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taxes upon the machine operator, who is already overburdened with 
taxation. 

As I understand the present bill, if it is passed, it would be the 
same thing as giving ASCAP and similar organizations, a blank 
check drawn on my bank account. My record purchases total 
$1,139.39 per month, and according to my figures for 1958 on the 
basis of a royalty of 4 cents a record I estimate I paid mechanical 
royalty fees in the amount of $979 in 1958. 

‘As for my particular operation, I started business in 1946, and have 
operated since that time tie 80 and 100 machines. Unlike some 
of the other operators, music equipment is my only type of operation, 

It originally cost me $6,000 to start in business and since that time, 
I have spent about $200,000 on equipment, including testing equip. 
ment and trucks. Of course, this figure shows what has been ‘invested 
over the years in actual dollars. In taking into consideration destruc. 
tion, depreciation, and obsolescence, my business has a book value of 
only $61,269.66 today. 

As against this total investment along with working 7 days a week 
myself, I have made out of my business approximately $5 000 a year, 

‘In 1946, all of my machines were on nickel play and at that time, 
my records cost me 34 cents apiece, my mechanic cost me $50 a week, my 
testing equipment consisted of a tube tester, a pair of pliers and a 
screwdriver. The truck cost me approximately $1,000 new and a new 
jukebox of the deluxe model cost me approximately $800 with the wall 
boxes costing $39.50 each. 

In 1958, my records cost me 67 cents each, my mechanic cost me 
$100 a week, modern testing equipment, in order to do an adequate 
job on the modern jukebox, cost me $6,000. Of course, I may have some 
testing equipment that other operators don’t have, but if they don’t 
have it they have to take their parts to someone that does have it and 
pay a charge for the use of that equipment. A comparable truck costs 
me over $2,000 new, and a deluxe model jukebox costs $1,500 to $1,600 
with wall boxes or booth boxes costing $140 each, to say nothing of the 
increased cost of the installation and auxiliary equipment. 

In short, my cost of operation has more than doubled in the last 18 
years. To combat this, of course, I have been forced to place 80 percent 
of my equipment on 10-cent play, but oddly enough, this only increased 
my gross income 15 percent, which shows that the more it costs to play 
the machines, the fewer times it will be played. 

In 1946, there were a good number of part-time operators and full- 
time operators which were operating 40 jukeboxes or less. Because of 
the increased cost, most of these small businessmen have been forced to 
cease operation or sell their routes to other operators. In three actual 
cases that I know of, the operators had to take bankrupcty. The way 
business is today, in my locality, I feel that it is impossible for an 
operator to squeeze out an existence with less than 80 jukeboxes and 
frankly, if things continue to go as they are, it is doubtful that I can 
survive another year, operating music alone. 

It is easy for me to understand how so many of the marginal opera- 
tors have been forced out of the jukebox business. In order to keep 
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this business alive, a music operator must shoulder increased cost, 
higher tax: ition, and increased labor cost. In 1958, I did a gross busi- 
ness of $79,275.03, my general expenses were $53,373.90, repair parts 
and repair expenses were $5,433.73, records were $13,672 .66, to say 
nothing of my taxes and licenses which amounted to $4,263.61. 

This last item consisted of Federal income tax, State income tax, 
corporation personal property tax, State operators license tax, city 
[oF county operators license tax, Federal, State, city and county 
license tax on machines, but does not include excise taxes on our rolling 
stock, jukeboxes, telephone, utilities, records, gasoline, personal income 
tax, both Federal and State, and the many hidden taxes which are 
too numerous to list. Out of my entire operation, my corporation 
showed a profit of only $2,521.13 in 1958, which had to be reinvested 
in the corporation. Of course, this was profit after I had drawn my 
salary of $100 a week. 

If I had had to pay ASCAP, BMT, and SESAC a royalty on my 
100 machines of $25 a year, I would have had a profit of $21.13 last 
year. 

Frankly, gentlemen, a man of my standing in his community can- 
not possibly support himself and his family on $100 a week. In fact, 
ever since I started in business for myself, my wife has had to work 
and is today working for the telephone company, in order to make 
ends meet. 

It should be borne in mind, by this committee, that my operation 
is mostly in the metropolitan area of Richmond. Therefore, the cost 
of servicing my locations is less than the cost of operators who operate 
in the rural areas. I know this is true because of conversations that 
I have had with many other members of the Music Operators of Vir- 
ginia, who operate in rural areas. 

In conclusion, I would like to stress the fact that the recession which 
hindered the Nation, a year or two ago, has now eased off in most 
business. As yet, we jukebox operators have felt no relief. The 
passage of any legislation such as H.R. 5921 will literally put me into 
bankruptcy, along with most of the other 154 operators represented by 
Music Operators of Virginia. It is my considered opinion that such 
a step as this will cause a devastating depression upon the record in- 
dustry that will “curl the artist’s trombone.” 

I humbly request that you give this matter your most serious con- 
sideration, and firmly be lieve that after serious thought, you will not 
put me out of business which is bound to happen if this bill is passed. 

[ have a financial statement that I would like to enter into the record 
along with my statement. 

Mr. Brooxs. A one- page financial statement ? 

Mr. Minor. Yes, sir. 

Mr. Brooks. It will be accepted for the record. 











278 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


(The financial statement referred to is as follows:) 


Robert H. Minor Corp., profit and loss statement for the year ended 
Dec. $1, 1958 
Gross sales, net 
Cost of sales: 


-a2 anurans 


Beene SiS Ee CULV DE ee Pee. LL 13, 672. 66 
Parts and accessories...__._--- sates op itt eacs depigaweteds ct 5, 312, 93 
Repair expense_- --- -- BRIS ble eae os sy Sls 130. 80 

ween Case i ee ee Sec eo; vt See 19, 116 39 

Gross profit... -- ee it epee ee Ma — 60, 158. 64 

General and administrative expenses: 

Advertising----—-- x lage! babe Pelee nia . 828, 3] 
Auto and truck- ‘ i i : 3, 389. 25 
Depreciation—new e quipme oe ~ eeeeG ; - 16, 822.43 
Depreciation—used equipme nt = i ? 2, 721. 32 
Depreciation—shop equipment. _- ke : , 89. 90 
Depreciation—autos and truck 1, 677. 92 
Depreciation—furniture and fixtures _ ad 43. 75 
Heat, light, and power ’ 1, 317. 81 
eS Be ._—— , 15. 50 
Insurance___ - ; 812, 33 
Legal and profes: ssional ___- ae 903. 75 
Miscellaneous- - - - ; . 282. 87 
oS Spee rear cre Bd oP ey, pihce gl x 3.3 ; 304. 56 
VEU SAROB bn onc cc cencn ; ” 899. 75 
Rent, salaries and wages_____-_-- sr : 22, 655. 00 
f3...,. Sere ; 659. 45 
Taxes and licenses_- iL a abd 2, 993. 56 


( rae si 56, 367. 46 


Profit from operations_. 3, 791. 18 
Deduct: 

Federal income tax - - . ' d 1, O80, 49 

State income tax __- ees ea 189. 56 

meen titers i lic. Sie st apie 1, 270. 05 

Net profit for the year_---_-_--. hist ‘ 2, 521. 18 


Mr. Brooxs. We thank you very much and appreciate your coming 
down. 

Mr. Jack G. Bess of the Music Operators of Virginia. Would you 
come forward, sir ? 


STATEMENT OF JACK G. BESS OF THE MUSIC OPERATORS OF 
VIRGINIA 


Mr. Bess. Mr. Chairman, my name is Jack G. Bess of Route 3, 
Box 557, Roanoke, Va. I am a member in good standing of the 
following organizations: The Baptist Church, the Loyal Order of 
Moose, the United Commercial Travelers of America, ‘and the Vir- 
ginia State Chamber of Commerce. I am president and general 
manager of Roanoke Vending Exchange, Inc., located at 4930 West 
Broad Street, Richmond, Va. Our principal business is the distribu- 
tion of AMI coin- operated phonographs in the States of Virginia, 
West Virginia, and the eastern part of Tennessee. We currently 
employ 20 people. 
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This is the second time that I have had the privilege to testify in 
connection with proposed legislation similar to H.R. 5921. The previ- 
ous time was, as I recall, in 1854 when I appeared before the Senate 
Subcommittee on Patents, Trademarks, ial Copyrights. As I stated 
then, our company actually operated music machines from 1934 to 
1948, at which time we became distributors exclusively, selling prin- 
ci ally coin-operated music equipment to operators. 

e to my experience as a former operator and distributor, I am 
very well acquainted with the problems and difficulties of the opera- 
tors which we serve. Incidentally, we serve approximately 300 active 
machine operators in our territory. All of our customers are faced 
with the problems as set forth most ably by Mr. Minor, such as high 
taxes, high cost of maintenance, and increased cost of equipment. 
Although the gross proceeds of the operator has increased 15 percent, 
the cost of operation has increased over 100 percent this same period 
of time, which has cut the operator’s profit literally to the bone. 

In the past 10 years, the number of operators has decreased 25 per- 
cent in the territory that we serve, and during this same period there 
have been only a few new people entering the operating field. Every 
expense connected with the business has increased in price, and ma- 
chines that sold for $1,060 in 1954, now sell for as high as $1,620 if 
you want stereophonic. The operators in the metropolitan areas have 
had some limited success in converting their machines to 10-cent play; 
that is, 10 cents per play, or three plays for a quarter. 

However, the operators in the rural areas have not been so for- 
tunate. The fact that a machine is placed on 10-cent play, does not 
mean that its gross will double that income received from the ma- 
chines on 5-cent play. Experience has proved in our metropolitan 
areas that conversion to 10-cent play increases the gross income of the 
machine only by about 15 percent. Simply stated, the more it costs 
to play the machine, the fewer number of people will play it. 

The average location in our territory grosses about $14 a week from 
music machines which, after deducting the location’s 50 percent share, 
leaves only $7 a week for the operator, out of which his expenses must 
be deducted. It is reasonably certain that no operator of music 
machines alone can possibly operate with less than 60 to 80 machines 
andsurvive. Asa matter of fact, since 1954, many operators who con- 
fine themselves solely to music machines have had to branch out into 
coin-operated vending machines or other equipment to sustain his 
family. 

In my opinion, any further increase in the operating cost of music 
machines, which would necessarily result from the passage of H.R. 
5921, would be to put the operator out of business or force him to other 
types of enterprises and away from Jukeboxes. This would cause a 

rastic depression in the record industry, which would adversely 
affect employment throughout the Nation. 

Operas and musicals are not available to the few people they attract, 
in our vicinity. Radios and movies have very small patronage and 
these industries are steadily declining. The vast number of our 
people view TV and their principal interest is in drama as contrasted 
to musicals, which the national surveys plainly show. Consequently, 
the jukebox is the primary source from which the largest. number of 


people obtain their music, and actually, I think that the jukebox is the 
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average man’s opera. Passage of this bill will deprive the genera] 
public of its musical entertainment. From this, it is obvious that the 
jukebox is the best “plug” the writer and composer has, at no charge to 
him. 

Mr. Linpsay. Perhaps if you put a little more opera in the jukebox 
instead of the current material that. is in it, you would have more saleg, 
and there would be more money in the box. 

Mr. Bess. I appreciate your suggestion. 

Mr. Linpsay. What I am suggesting is, I get the feeling a little bit 
that. some people underestimate public taste. 

Mr. Bess. That is possible. 

Mr. Lisonati. My teenager, of course, would not listen to opera, 
He likes the rock and roll. And the xy certainly are the greater 
number of patrons, are they not / 

Mr. Bess. I guess that is a good question both ways, gentlemen, 

Mr. Lisonatt. M: ay I ask you this, 

You know this is a factual committee; we are trying to get data 
here. Although our questions may indicate a certain interest or lack 
of interest it isnot so. You understand that ? 

Mr. Bess. Yes, sir. 

Mr. Lisonatt. No one has discussed the placement of jukeboxes, 

As to your jukeboxes, what are your best stations? For instance, 
are taverns your best stations, or candy stores or soda fountains? No 
one has really brought that out. Could you think that out momen- 
tarily and give usa breakdown ¢ 

As you say, you have averages, and naturally those are self-serving 
figures that both sides are giving. We rely on your honesty of pur- 
pose. The other side feels that your figures are doctored, as you may 
come to the conclusion that their figures are doctored, to show the 
worst possible situation in behalf of their own case. 

If you would give us an inkling on not the average, but the average 
in the best places, and maybe in some places for a while you lose 
money, do you not / 

Mr. Bess. That is right, sir. 

Mr. Lisonati. Now, give us that picture, if you can, in simple 
language, and at least illustrate it so that we can understand it. 

Mr. Bess. Congressman, there is no simple pattern that we could 
follow there, I believe. I will answer you this way. 

Sometimes a real high-class restaurant is a very good location for : 
coin-operated phonograph or jukebox as we usually refer to it. Other 
times the same general type of business is not. For what reason, it is 
a little hard to arrive at a decision. Many times a so-called tavern 
or combination restaurant and beer spot in our territory is termed a 
tavern. It is a little bit of a misnomer, especially in Virginia. <Ae- 
tually, our ABC board does not. look on the term “tavern” very favor- 
ably. But many times those are some of the best locations, and quite 
frequently, this is true, the teenage type of location, which does not 
usually sell beer, is a very good location, so-called candy stores or ice 
cream shops. ‘Teenage centers, we term them. 

A lot of merchants endeavor to work with the teenage groups. 
Even though they are a little harder to handle than adult customers, 
a lot of merchants have a permanent interest in trying to give some 
entertainment to them and, as well as to earn a livelihood doing it, 
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furnish a place of gathering for the teenagers for clean fun where 
they can meet, dance a little to the jukebox, and enjoy themselves. 

So it is hard to set any definite pattern as to what is the best type 
of location. That is very hard to answer. 

Mr. Lizonari. Out of your route of operation, how many of your 

boxes return a substantial amount that would, if they all did, place 
you in a better posit ion financially ? 
" Mr. Bess. Sir, I don’t believe you followed the first part of my 
statement. It has been 1948 since we operated as such. We are sell- 
ing only to the operators in the position we are in, in the business 
now. 

Mr. Lizonatt. I beg your pardon. 

Mr. Bess. It has been about 11 years since we actually operated. 

Mr. Lisonatt. I beg your pardon. 

Would you be able to answer that from your experience ? 

Mr. Bess. I believe that possibly the best locations that we operated 
up to 1948, to the time we sold our routes, were very middle class or 
the higher class type of restaurant, with a good machine on the floor, 
plus a sufficient installation of wall boxes and speakers: In other 
words, real good coverage in a location of that type I believe was a 
few of the largest earnings that we had. 

A lot of those restaurants also sell beer. We got away from the 
word “tavern” in Virginia, of course, as I explained, but a lot of those 
restaurants also sold beer as well as being good establishments. 

Mr. Lisonati. Thank you very much, sir. 

Mr. Bess. One of the factors which has contributed to the declin- 
ing entry of new people into the jukebox business has been the steady 
decline in the average operator’s net income. Almost all operators 
must finance a large portion, if not all of their initial investment. 
In 1954 the average finance time was 12 months; today it has increased 
to24 months. This creates a problem in finding operators whose in- 
come from their operation would be sufficiently adequate to enable 
us to discount their notes for machines purchased and replacements 
therefor. 

Even though we are able to find such operators to sell to, we must 
endorse their notes “with recourse” and discount them with financial 
institutions who, in most instances, are outside of our States and who 
charge a greater rate of interest, thus again increasing the cost to 
the operator. 

At the present time, the operator is paying a 4-cent royalty on reg- 
ular records and an &-cent royalty on extended-play records. The 
composer of a song, which would not have sold 10 copies, has fre- 
quently sold a million copies simply because the jukebox popularized 
the song which appeared on the reverse side of the disk. 

As I recall, Mr. Minor stated that, in 1958, he alone paid $979 in 
mechanical royalties to the authors and composers. Consequently 
the 300 operators which we serve, I would estimate have paid 
between $200,000 and $300,000 in mechanical royalties in 1958. ‘This 
staggering amount was paid out of our small territory of Virginia, 
West Virginia, and eastern Tennessee, 

One can easily understand the tremendous amount paid in me- 
chanical royalties by jukebox operators throughout the country. 
The jukebox operators emphatically state that they are paying more 
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than their proportionate share already, and it is my considered 
opinion that to pass this proposed legislation would kill the goose 
that laid the qetten record in mechanical royalties throughout thege 
many years. In short, this legislation would harm the composers, 
authors, and publishers much more than it would help them. 

In conclusion, I urge you to give this matter your most serious 
consideration and I firmly believe that after serious consideration, 
you will see, as many committees have before you, that legislation 
such as H.R. 5921 is not only unwise, but unjust and injurious to the 
entire national economy. 

Mr. Brooxs. Thank you very much. 

The next witness is Hon. Arthur Fisher, the Register of Copyrights, 
from the Library of Congress. 

We wolud be pleased to hear from you, sir. 


STATEMENT OF HON. ARTHUR FISHER, REGISTER OF COPYRIGHTS, 
LIBRARY OF CONGRESS, ACCOMPANIED BY WILLIAM M. BLAIS. 
DELL, ECONOMIST, COPYRIGHT OFFICE 


Mr. Fisner. Mr. Chairman and members of the committee, my 
name is Arthur Fisher. I am the Register of Copyrights. I have 
been in the Copyright Office, come this September, 13 years. I was 
first Associate Register for 2 or 3 years and then Acting Register, and 
became Register in 1951. 

During this period we have had repeated occasions to consider the 
problem of the distribution of music through coin-operated ma- 
chines and the exemption in the statute. We have considered this 
both in our own Office, where we have a staff of some 230 persons, in 
repeated hearings before committees of the Senate and the House in- 
cluding this committee, and I have also had occasion to consider the 
problem on many occasions with bar associations, namely the American 
Bar, California Bar, Chicago Bar, New York Bar, Patent Bar, and 
other groups, such as the National Music Council with some million 
affiliated members, women’s club groups, and internationally. I was 
chairman, a year ago, of the Intergovernmental Copyright Committee 
that administers the Universal Copyright Convention, and in those 
meetings over a considerable number of years references have been 
made to this problem. 

It seems to me a great source of regret that despite this long con- 
sideration, we seem until now to have been unable to dispose of the 
yroblem. It seems to me particularly unfortunate that where we 
foe a group of creators of music and a group of distributors, each of 
whom are really dependent upon the other, that it should not be pos- 
sible to come to some reasonable adjustment of the problem, rather 
than finding this continued conflict. After all, the distributors could 
not get along without the music that is produced by the creators, and 
the creators certainly would not get very far if they did not have 
effective distribution of their product. 

It is my hope that this hearing that this committee has held the last 
2 weeks, which I may say seems to have been one of the most complete, 
covering the angles of this whole problem perhaps as thorough as 
I have ever heard them, and I may say as fairly, will result in a solu- 
tion of this problem and we will get it behind us. 
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It is not only the expenditure of time and effort on this problem—— 

Mr. Livonatr. May I interrupt a moment ? 

Mr. Brooxs. Mr. Libonati. 

Mr. Lrsonatt. Mr. Fisher, you have given your opinion, have you 
not, as to the intricacies as a result of the present law, your own opin- 
ion, not the department’s opinion ? 

Mr. Fisuer. I have not yet, in the statement I have just made, come 
to a statement of a conclusion. 

Mr. Lisonati. Some of your statements are conclusions. Would 
you eliminate those statements, sir? You were brought here to dis- 
cuss the department’s handling of the present law as compared with 
the law of 1897. Is that right? 

Mr. Fisner. I was undertaking, Mr. Libonati, to present to this 
committee as fairly as I could the problem with which we have been 
faced and the possibility of a solution, 

Mr. Linonart. But your opinion is not in conformity with your 
duties, is that right? 

Mr. Fister. One of the duties stated in my personnel sheet is to 
advise the State Department on international relations and the com- 
mittees of Congress on changes of the copyright law. This is one of 
the most troublesome and difficult problems, and it is my hope, as I 
was saying when you asked me this question, that this hearing will 
result. in a solution after these many years, I was about to say, not 
only because of the expenditure of time on this particular problem 
but because it has most unfortunate collateral disturbances to other 
problems which are also very urgent and which I believe will ulti- 
mately come before this committee. 

May I also say a word as to the question you asked as to the attitude 
and position of the copyright office. 

We, of course, are not one of the protagonists. Our position is to 
take account of the public interest. We have tried to do this cer- 
tainly through my entire term in the Copyright Office. In taking ac- 
count of the public interest I would like to make quite clear that we 
undertake to take account of every interest involved, not only of the 
creators, in this case the composers or lyricists, but also the music 
publishers, the societies or cooperatives, which is what they really are. 
Also of each element among the distributors, including the recorders, 
which are a very important element—there are about 1,000 to 1,500 re- 
cording companies—and the manufacturers, distributors, and opera- 
tors; also, last but by no means least, perhaps most important, of the 
interests of the ultimate consumer. 

Mr. Linpsay. If I may interrupt, does that mean you also made an 
analysis of the economic impact of any change in the copyright law? 

Mr. Fisner. Mr. Lindsay, we have not only undertaken to take ac- 
count of the principles that are involved from the viewpoint of prin- 
ciple and substance, but we have also undertaken to give consideration 
to the economic impact. I would like to deal with that. 

We have tried to prepare some charts here, but I would prefer, before 
I present these, to refer briefly to one or two aspects of the substantive 
situation. 

What I would like to do is this: The Librarian of Congress who is 
my superior, has presented a statement, of which there are copies 
available, which takes the same position as previous Librarians of 
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Congress and Registers. I do not propose to take the time to read 
this. In addition to that statement, and referred to specifically in jt, 
are several more elaborate statements that have previously been pre. 
sented to this committee and to the Senate committee over the years, 
Because of the detail of those statements and the specific references 
that are made to them in the Librarian’s letter to the chairman I think 
I should save the time of the committee by simply making reference to 
them. (The letter of the Librarian of Congress appears at the cloge 
of Mr. Fisher’s testimony.) 

What I would like to do is first to make one or two statements as to 
what we consider the nub, the central heart of this problem, as a mat- 
ter of principle. Then I would like, if it is agreeable to the committee, 
to comment on a few of the issues that have arisen in the hearings of 
last week and this week, and then hold myself available to questions 
from the committee. If that is agreeable I would like to proceed along 
those lines. 

First, just a word as to the possibility of adjustment and compromise, 

I may say it seems to me that running through these committee 
hearings has been quite a thread of the possibility of compromise. A 
good many witnesses may have first said that they did not wish to make 
any concessions. But then having taken that position, rather practical 
proposals have later been made that suggest there might be an adjust- 
ment of this matter, similar to adjustments that have occurred in 
other countries of the world and in the whole field of performance of 
music outside of that handled through these coin-operated machines, 

I would like to make just one comment from some years of experience 
with this problem of compromise. It is this: 

While it seemed as if we had come very close several times to com- 
promise, for example, we spent several years on this in the Senate 
committee before they reported last fall—if you finally came to a 
point in negotiating a fair payment for the use of this property, but 
one side felt that in the last analysis perhaps he could have his raw 
material and the product itself for free, he never really compromised. 
I only say as a comment, directed toward my hope that now there will 
be an adjustment of this problem; that if in the last analysis there is 
not a pretty strong indication by this committee, and by the Congress 
itself, that there is to be some change in what is now essentially a 
free ride, we will probably not arrive at that compromise to which 
at times we have seemed to be close. 

Of course, there is one other solution suggested: namely, that we 
leave the problem alone, that this be put behind us without any action. 
Numerous witnesses have taken that position. 

I would like to make another comment, as to why I think that that 
probably is not in the cards. 

Of course, we have here two strongly opposing groups, each of which 
has a direct economic and financial interest in the outcome. This is 
what leads to the clash of viewpoints and interests. But we have also 
another great intermediate group to which reference should also be 
made. This is the lawyers, the people interested in music, the music 
teachers, the Music Council with its million or so affiliated members; 
the national bar associations, and the people in the local bar associa- 
tions with whom I have discussed this over a decade, who have no 
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direct economic interest; the scholars, the professors of copyright at 
the universities both in this country and abroad. 

I may say that tomy knowledge, over 13 years now, I have not found 
one single person who has not got a direct economic interest who 
believes that this exemption is sound. I just submit that to you based 
on my own experience and observation. All the neutrals, all the third 

arties believe that an exemption in a statute is unsound which pro- 
vides that distributors need not pay performance rights for the com- 
modity distributed and performed. And I submit the hope that this 
hearing will dispose of this matter and we will not go through this 
again before new committees, both in the Senate and in the House. 
If we leave it alone, it just will not pass away, because of the fact 
that when you have a situation in which all persons who do not have a 
direct economic interest. are unanimous that the situation is unsound in 
principle, the thing just simply will not rest there, but it will be back 
again. . ; 

So I believe that the solution of doing nothing will not work. 

Mr. Brooks. Pardon me, sir. The chairman of our full committee, 
Mr. Celler, would like to ask you a question. 

Mr. Ceiier. I am very much interested in your statement when you 
state that organizations and societies that have no economic or financial 
interest in this matter have all approved the principles of this bill. 
Am I correct ¢ 

Mr. Fisner. No; I would not say quite that, Mr. Celler. I am glad 
you ask me that. I would only say that these persons who have 
studied this matter over the years and who do not have a selfish eco- 
nomic interest believe that the principle of a public performance for 
profit that pays nothing for the performance is unsound. There are 
some differences I would like to come to as to some of the details of the 
Celler bill. But on the broad principle of removing this exemp- 
tion—— 

Mr. Ceiier. Before you come to that, let us have for the record 
some of those individuals or organizations that you mention who 
have no economic interest, who feel that the bill issound. Name them.’ 

Mr. Fisuer. I would not speak of the entire bill but rather of the 
principle back of the bill. 

Mr. Ceiier. Or the principle behind the bill. 

Mr. Fisuer. The modification of the total exemption in the law 
of 1909 

Mr. Ceuuer. Let us have some of those names. 

Mer. Fisner. You have statements already before this committee, 
but I would mention the names of the American Bar Association, the 
New York Bar Association, the Federal Bar Association of the 
Greater New York area, the Patent Law Association, the National 
Music Council, which is the biggest organization, I believe, of direct 
music interest, of teachers and others concerned with music in this 
country, whose chairman has been Mr. Hanson of the Rochester 
School. I would mention the teachers of copyright, such as Pro- 
fessor Brown at Yale, Kaplan at Harvard, Derenberg at New York 
University—the leading specialists in the field. I would mention 
the U.S. Copyright Office. 

Over 10 years, this has come repeatedly before conferences of my 
office (where we have had 30 or more lawyers, as well as a diversity 
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of other people concerned with each practical aspect of this matter, 
I cannot recall over that period—and such unanimity is very rare 
since on most other problems we have marked differences in m 
oflice—a single person, lawyer or otherwise, who has believed the 
principle of the 1909 exemption, carried forward into the modern 
world, is sound. 

Mr. Cetxer. Are there any organizations of the type or classifica- 
tion that you mention who oppose this bill or the principles underly- 
ing it? 

Mr. Fisner. The only people that oppose it are people with either 
a direct or indirect economic interest in the financial aspects involved, 
so far as my present knowledge goes. 

Mr. CELLER. So that from. a ‘purely objective standpoint, you have 
come to the conclusion, that the principles underlying this bill are 
sound ? 

Mr. Fisuer. The objectives of the bill. I would like to comment 
later on certain technical aspects that have been raised by the tavern 
and restaurant witnesses here last week and by the hotel people, and 
I would hesitate, myself, to testify as to the precise amount in dollars 
that should be paid under proposed performance license agreements, 
I am talking rather about the principles and objectives of this bill. 
As you know from the he: arings that have gone on over the last 10 
years, most of the bills have had certain variances in their detailed 
solutions. At onetime there was an effort made to provide for periodic 
detailed accountings. There are even now certain differences between 
the Senate bill reported out by Senator O’Mahoney’s subcommittee 
and by the full Judiciary Committee, of Senator Eastland, last fall, 
and this bill. 

I want to reserve the question of the possibilities of detailed changes, 
but I am now speaking about the objective and the basic issue of 
whether the performance of music in coin-operated machines should 
pay for the performance rights. On that I think there is no differ- 
ence among persons not financially involved. There may be such 
people and I would be glad to stand corrected if any can be found. 
[ would only say that in my own experience I know of no such advo- 
cate of continuance of the present situation. 

That is the reason I rit that if we do not dispose of this now, the 
matter will probably not be put to rest. It seems to me a great tragedy 
if we must repeat all this again. But where there is a wrong that is 
not remedied, it will keep coming back on our doorstep until it is 
remedied. I hate to think of having to come in and go through this 
very fair and very elaborate presentation again, much of which is 
an old story but with certain variations due to minor economic and 
other changes in the industry. 

May I turn a minute to the issue of substance, of why these 
neutrals, these third persons think this is true. 

There are two essential reasons. One is that in the case of a work 
of which the performance is more important than the sale of copies, 
it seems to them unsound to try to recompense the creator by pay- 
ments based on the copies and that this does not meet the practical 
business situation. Another clear illustration of this is in the case 
of dramas. 
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The point could be illustrated by citing the case of “ wat Fair Lady,” 
which is a tremendous Broadway success, but the number and value 

of sales of copies of the drama itself are infinitesimal compared to the 

value of the performance rights. The same thing is essentially true 

of music. In the last 50 years the revenue from the sale of sheet 

music has steadily diminished, and the relative importance of the per- 

formance right has steadily increased. 

(Bells ring signifying a call of the House.) 

(Mr. Brooks starts to leave and Mr. Celler to take over.) 

Mr. Fister. Would you prefer, Mr. Brooks, that I wait? 

Mr. Brooks. No; the chairman is eminently well qualified in this 
field, as you are, and I think the two of you will have an interesting 
colloquy, during which I will mark myself present in the House. 

Mr. Fisurr. | regret you cannot be present for presentation of the 
statistical material at the close of my statement which Mr. Libonati 
has been asking for and I know you have been interested in. 

Mr. Cetier. He will be back, of course. 

Mr. Fisuer. Would it be possible to rearrange this? 

Mr. Brooks. I think it has been arranged already. 

Mr. Ceiier. You might proceed, and I can assure you, Mr. Fisher, 
that your words will be inserted and will be given their proper set- 
ting, and will be given the required dignity that Congress would 
accord not only the office you hold, but which flows from your char- 
acter and your pe — ality, which are both most exemplary. 

Mr. Fisuex. Thank you very much. 

The other aspect of substance is essentially the belief that there 
should be adequate payment for literary and artistic property. Really, 
one of the issues of substance that runs through these hearings, and 
through the whole situation is whether, when payment is made for 
other elements that go into the final distribution, the product itself, 
the literary and artistic property, should also be paid for and should 
have a priority. 

I could perhaps best illustrate that by a witness yesterday after- 
noon, Mr. Denver. He was one of the witnesses who paesentada 
picture of a business of about $411,000 annually, of which I suaiede 
that perh: oa three-fourths was from vending machines other than 
music, es per cially cigarettes. Some of the question is brought out the 
fact that the cost of the cigarettes was a very important element, 
probably the most important element in his current operating picture. 
Of course, that had to be paid for. But there was an issue as to 
whether the literary and artistic property that is sold in the balance 
of his business in the music machines, which is perhaps a quarter of 
his total business, should be paid for adequately, as a basic raw ma- 
terial, and what priority should be established in paying for this 
music and paying the creator of that music as against other costs of 
the distributor. 

It is because of a conviction on that point, plus a conviction that 
the performance is the most direct commercial aspect in the distribu- 
tion of this product, that the people who are neutrals are convinced 
that the exemption is unsound, and which leads, until it is disposed of 
in a sound and sensible manner, to these continued hearings, that 


seem to me so unfortunate. 
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Mr. Cetier. You do not think, in other words, that whatever losses 
might be sustained on the sale of cigarettes or other commodities 
should in any wise be compensated for at the expense of authors and 
composers whose phonograph records are heard in jukeboxes ? 

Mr. Fisner. Exactly. 

Mr. Ceixier. And I imagine vice versa. Each category ought to 
be considered separately. 

Mr. Fisuer. Yes. And I also think there is an acceptance of the 
fact that in a cigarette vending machine, the product sold, namely, 
the cigarette, should be given a priority and, of course, paid for. But 
there 1s a latent assumption that I find not only in this field but in 
certain other aspects of the whole copyright area, that when the 
product, the commodity, is an intangible, to wit, a literary and ar- 
tistic property, it should be the last item paid for; that one should 
first take out increased costs of the machines, of a whole series of other 
items, and only when those are paid for should the commodity itself 
and its creator be recompensed. 

This really is the substantive question that goes to the whole heart 
of the problem. Where there is a mixed and diversified business, as 
is increasingly characteristic here, the literary and artistic property, 
the music, should somehow donate to the total expenses of the busi- 
ness by deferring payment to the creator of that commodity, a thing 
which would never be dreamed of in the case of the vending of 
cigarettes. 

Mr. Cevier. In other words, you should no more mix the ciga- 
rettes with the artistry of composers, authors, and lyricists than you 
would mix oil with vinegar ? 

Mr. Fisuer. I think that is true, and I also make the point that I 
think the first priority should be for the product that 1s sold; and 
that in this case is the intangible literary and artistic property. 

Mr. Cetter. I want to say, Mr. Fisher, you seemed rather discour- 
aged when the quorum call called the men out of the room. I just 
want you to know that, otherwise, this meeting would have to be ad- 
journed. I took over so that there would be continuity. 

But I want you also to know this: I am in this situation until the 
very end. I have offered this bill. I have stood on the sidelines for 
many years on this matter. I feel that it needs guidance, and I am 
going to give it guidance, regardless of what happens. This is going 
to be settled. If it is not settled, it is going to continue, and it is 
going to continue until this matter is properly adjusted with a fair 
degree of equity. I am going to see to that. And I am going to tell 
every man in this audience and the public generally, when I get into 
a fight, I am in the fight right up to the hilt, I can assure you. I am 
going to use every weapon I can command to get a realistic, equitable 
adjustment of this matter. I shall not rest until that is done. I want 
every man in this room to understand that situation. 

I am on the side of the angels in this fight. I am on the side of the 
artistic performers here. That does not mean I do not want those who 
are on the other side to get a fair shake. But there is lots of money 
in this industry. I want to know where it is going. The testimony to 
date has not produced the information as to where this money is 
going. I am going to find out before we come to the end of the line. 
I am making no charges, I am making nothing in the nature of 
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threats or anything of the sort, but I want to know, unless this matter 
js adjusted. I want that to sink into every member who is here who 
1S interested in this matter. 

For that reason, next Tuesday night I am acting as host to all the 
parties at the Mayflower Hotel, with a view to having this matter 

amicably adjusted ; and those who have not heard about | that meeting 
are given notice now. Mr. Miller is here, and I hope he can attend. 
Mr. Chaffetz, I hope can also attend. 

Mr. Grorce A. Minier. I must stand and tell you I positively 
sannot be here. 

Mr. Cetter. What date could you be here ¢ 

Mr. Greorce A. Mitier. I could not get in here on any such short 
notice as 2 or 3 days under any consideration. You told me yester- 
day you would speak to me and talk to me about it. 

Mr. Critter. I thought perhaps while you were here you would 
remain over. 

Mr. Grorce A. Miuier. I am leaving Saturday night and must do 
so for a meeting that has been arranged for months in advance. 

Mr. Cevtier. When could you attend ? 

Mr. Greorce A. Miiuer. I could not possibly attend a meeting here 
for the next 15 to 30 days. 

Mr. Ceiier. Fifteen to thirty days? 

Mr. Georce A. Mituer. That is right. 

Mr. Cetier. Can you give Mr. Brickfield here the dates when you 
can attend definitely ¢ 

Mr. Grorce A. Mruier. I will be happy to work out the dates with 
him, but I will not accept any such notice as 2 or 3 days. 

Mr. Cecter. Well, the Tuesday date is then canceled and we will 
try to accommodate the situation to your convenience. 

Mr. Grorcre A. Miuier. Fine. 

Mr. Cetter. You may proceed, Mr. Fisher. 

Mr. Fisuer. I was referring to the case of works where the most 
direct and important revenue is from the performance, where as in 
the sale of dramas or sheet. music the sale of copies has diminished 
steadily, and the performance has steadily become more important. 
In the case of recordings you have a third aspect: Namely, that 
while the volume of sheet music is reduced, the sale of recordings 
remains very important. In discussing the possibility of adjust- 
ment of that, we must, of course, look at amounts paid on recordings. 

I would first like to say that the ceiling rate of the 2 cents a side 
or 4 cents a record does not mean that that full amount is paid, of 
course. The testimony has brought out, and I believe everyone ac- 
cepts the fact, that realistically, the rates run from a cent and three- 
quarters to a cent and a half a side, and this grades all the way 
down toacent. So this is only a oulton and not an absolute statutory 
requirement. 

I think it would be highly undesirable to make it such statutory 
requirement, because this would eliminate the flexibility we now have, 
and many compositions might not get recorded at all. But beyond 
that, there is a constant thread running through the testimony that 
this amount is paid by the coin machine operators. 

As a matter of fact, no testimony shows that one single dollar is 
paid directly by the machine operators of this maximum ceiling roy- 
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alty. It is either covered by the statute, which provides that the 
recording company shall pay it, or it is covered by a contract between 
the creator and the recording companies. It is only by the assumption 
that the amount of this statutory ceiling sum is passed on indireetly 
to operators that you can accept the view that it is paid by them, it 
may or may not be so paid. The truth is that of the percentage of 
the records that are purchased by this industry, which rans ace ording 
to the Billboard figure, some 13 percent of the total record sales, and 
according to other figures up to 20 or 25 percent, and is probably real. 
istically somewhere in between, these records for this industry are 
purchased at discounts and wholesale prices quite below that paid for 
the 80 percent of the total industry volume represented by the home 
record purchases. It is only by an assumption that you can say that 
the royalty paid by the recorders on perhaps 20 percent of the records 
is indirectly passed on to the coin-machine industry. 

Furthermore, the records that are bought by the coin-operated ma- 
chine industry are, to a considerable degree, resold back to the rets ull 
trade. 

So it is perfectly possib le that —— the amount of the record 
royalty that is assumed indirectly by the operators, none of it being 
actually so paid directly, is substantially less than has been talked 
about. But assuming that the amount of record royalties assumed 
by the operators, as testified by them, is more or less correct when you 
take the gross of this industry, that runs according to our best esti- 
mates—based on studies made by economists in our office as well as by 
others—to something in excess of $500 million : annually , you come out 
with a figure of a mechanical royalty payment to composers of about 
a third of l percent of the gross. 

Assuming that to be true, and that something like that figure is 
passed on tothe operators, then the suggest 10 IS made, ee toward 
a compromise and adjustment of this matter, that the amount paid by 
the record companies under the statute should be increased, t that the 
statutory ceiling should be doubled. 

Let us look at the consequences of that and how that would work out. 

In the first place, accepting the figure not of Billboard of 13 percent, 


but we will say 20 percent of we records as being the records sold to 
this industry, and 80 percent to the home industry; in order to double 
the amount that may be passed on viata industry, which we will say 


is SZ million, roug! hly, to ™4 en - would have tO increase the 
royalty paid by the 80 percent of the homeowners from some $10 
million to $20 million. 

Mr. (¢ ‘ELLER. Where do you cel the ficures that 80 percent of the 
records go into homes ? 

Mr. Fisuner. I get that from a series of figures, all of which we have 
checked, and I say it varies from 13 percent in the last Billboard study, 
to a maximum of 25 percent, and our analysts are of the belief you 
could take fairly 20 percent as an average. ‘Twenty percent go to the 
jukebox industry and 80 percent for other private sales. 

If you want to increase the part which may be assumed by this in- 
dustry so that it will be doubled. which would up the amount which 
through indirection may be assumed, from $2 million to $4 million, 
you woul 1 have to increase on a flat rate the amount p aid by the whole 
industry, chiefly by the individual consumers, from $10 million to $20 
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million. And if you merely proposed that, you would immediately 
meet unanimous opposition of the record industry, numbering some 
1,000 or 1,500 concerns; you will probably also me et strong popular 
resist: ince; and there is a serious question as to whether it is intrin- 
sically desirable. You would certainly have to hold a whole new 
series of hearings, I believe, in which you would bring in the record 
companies and the balance of the music and record industry. 

It seems to me this is a most serious and question: able matter. If 
you just look at the broad economics of the situation, is it reasonable 
to assume that in order to increase the payments by a minority indus- 
try of 20 percent, you should saddle all industries and all consumers 
with a figure five times greater ? 

Mr. Cetier. Could you make a distinction between the type of 
records ? 

Mr. Fisner. I will come to that next. 

That suggestion was made before this committee 5 or 6 years ago; 
namely, that some effort might be made to have separate records for 
home consumption and for this industry. The matter was discussed 
at length, and I believe the overwhe Iming test imony was to the effect 
that this would create insuperable problems of administration, of pro- 
duction, of separate inventorying, of disposing of used records, and 
furthermore, serious bootlegging. 

Our conclusion of the matter is that an effort in the American econ- 
omy to set up two types of records with two types of labels and to 
carry them through from the original production to distribution and 
inventorying, and then to police it, with some 500,000 locations, is a 
wholly undesirable approach. 

May I make one other comment. If you accept the figures that have 
been testified to, especially in the last day, as to the present amount 
paid by recorders on juke ‘box records, and assuming that this is wholly 
passed on to the coin-machine operators, and then you were to double 
it as has been suggested, I believe you might come out with a figure 
higher than that which is now being talked about informally as an 
amount to be paid by the jukebox, coin-operated industry, per ma- 
chine. 

So it would seem to me that from the vie wpoint perhaps of the 
industry itself they would make a better economic bargain in the ne- 
gotiation to pay so mue ‘-h a machine per year rather than to undertake 
to face this Pandora’s box of problems of trying either to increase the 
royalty on all records or to separate, isolate, control, and administer 
two separate labels and two separate systems. 

Mr. Cevier. And you would not get at the performing rights at all ? 

Mr. Fisuer. To have no performance rights would, 1 think, be 
wrong in principle. Because in fact both this country and the rest of 
the world, 1 think accept the view that where you have a commerciali- 
zation of literary and artistic property that is a performance, the most 
direct approac h and the soundest approach is to have some method of 
determining how much that performance itself should pay. 

[t is possible, if you had a situation where the commodity was not 
sold but was leased, as is true of the theatrical motion picture indus- 
try, and there was no problem of a larger and totally different dis- 
tribution, you might work out poasietiniater But that is not true of the 
record industry, ‘which has now come to the point where its gross is 
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somewhere between $350 million and $400 million a year, and this 
commercial, for-profit coin-machine portion of the business is only one 
corner of the total volume. 

I would like also to underline the point that was raised by counsel 
for the committee, Mr. Brickfield, in questions last week, that. in in- 
creasing the rate you do not necessarily increase the amount th: at goes 
to the creator. 

Of course, if you were to fix an arbitrary rate which must be paid 
and eliminate all flexibility so that the very popular composer, who 
perhaps can now get nearly the full statutory ceiling could robably 
also get nearly the new full rate, and this were also coat over to 
the marginal performer, then you would have but one fixed rate, 
But I think that would eliminate all flexibility and might further con- 
centrate popular music into a few hands, and would be highly unde- 
sirable. 

But if you leave it a ceiling, with flexibility, it is not at all certain 
that a great number of titles and compositions would actually get 
recorded at any higher rate. Many might still average around a 
cent. So even if you did change the ceiling rate it 1s not clear that 
you would achieve the objective that you want, a reasonable pay- 
ment. by this particular segment of the industry distributing musical 
works. 

Let me say a word, then, as to what solution the Librarian of 
Congress and the Copyright Office have. 

Mr. Cetier. Let me ask you one or two questions at this point. 

I understand there has been some criticism of the distribution of the 
funds made by these representative societies like BMI and ASCAP. 
As I understand it, ASCAP is now operating under a consent decree, 
Is that correct ? 

Mr. Fisner. Yes. And BML also. 

Mr. Cetiter. And BMI also. The district court, therefore, in some 
measure supervises the distribution of those funds that may be 
obtained by either society. Isthat correct ? 

Mr. Fisner. They review the system and principles in general, and 
they also hear complaints of any inequities in the system. I believe 
they are working at this very time on a modification to achieve what 
they would consider a fairer distribution. 

Mr. Cruier. So that if anybody feels aggrieved or anybody wishes 
to make a complaint, he can address himself to the district. court 
which has jurisdiction over this matter, and his complaint can be 
redressed. Is that correct ? 

Mr. Fisuer. Yes. 

Mr. Cetier. Have you any idea as to the distribution made by these 
organizations ? 

Mr. Fisner. I have never undertaken, never been asked to express 
a view as to the problem of methods of distribution and weighing the 
works of a famous composer who has a great reputation, and whose 
support is necessary for a performance rights society, and how that 
should be weighed against current performances. 

On the problem that is really pertinent here, I have this feeling: 
The suggestion is made, and it appears in several of the statements, 
both written and of the witnesses, that if the present system of 
ASCAP’s distribution were to be applied to the music performed on 
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jukeboxes, and which would, if this bill were to be adopted, pay a 
performance right, the music on Jukeboxes would not get a fair share, 
under the present system. I have a comment. And it is essentially 
this: 

Until you get something to distribute in performance rights on juke- 
boxes, you cannot say that a system that was built up for a different 
purpose is unsound, When some adjustment is made so that there 
is a performance right on music performed on the coin-operated 
machines, either by negotiation or operation of law, and then the per- 
forming rights societies, ASCAP, BMI, SESAC, or others, do not 
adjust their system properly to distribute the income coming in from 
the music on jukeboxes, then will be time enough to complain about 
the system. 

But in reality, we are now discussing a system that was built up 
for a different purpose, under a law where there is no performance 
right. It seems to me too soon and quite unfair to talk about the 
application of that system to a new regime which is not yet in effect. 

I have no doubt that as in all their other areas, the major perform- 
ing rights societies will adjust their system to reflect in a fair manner 
the use of the music by any particular segment of an industry, and 
if they do not, as you have already said, there is ample opportunity 
to go to the Department of Justice or the court and have it adjusted. 
And that opportunity has been exercised in the last months. 

Mr. Cetier. Do you feel that the performing societies are necessary 
to protect the artists and composers? Could they operate without any 
such society ? 

Mr. Fisrer. I feel, Mr. Chairman, from observation over the world 
as well as in this country, the performing rights societies not only 
perform an essential function for the creators of literary and artistic 
property, but they perform an equally valuable service to the user. If 
it were not for these societies it would be necessary for users to nego- 
tiate with individuals; and that would become quite impractical. 

This is not just a situation in the United States. This is a world- 
wide situation, and I know of no exceptions in the world where, in deal- 
ing with the literary and artistic property which is performed, and 
where the compensation rests on the performance, as the students 
of the problem believe is the only sound and best solution, one could 
get along, from the viewpoint of either the creator or the distributor, 
without some form of cooperative agency, which is essentially what 
these societies are. 

I do not have any brief for their operation. I have had many dis- 
agreements on details and I think I will continue to do so. But as a 
broad matter I would agree entirely with what you suggest that they 
perform a very valuable service to all parties. 

Mr. Cevier. In other words, these performing societies are essen- 
tially to protect the public, the artists, and music in general. Is that 
correct ¢ 

Mr. Fisuer. I think they are not only essential to protect. They 
are essential in order that the works can be effectively distributed and 
made available to the people of the country. 

Mr. Center. That being so, we have lots of criticism against the 
type of distribution of some of these performing societies, but no 
one comes up with a better scheme. Always we hear criticism, knock- 
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ing down, destructive criticism. I am sure the district court would 
be. very happy, if any of these critics wished to establish a different 
— or principle concerning the distribution of these funds, to 
end a willing ear. But apparently that is not the case. All we hear 
is criticism and damnation as far as these performing societies are 
concerned. 

It is high time that those who criticize offered something con- 
structive, ‘especially since, in your estimation, these performing 
rights societies are essential. 

“Mr. Fisuer. I might add this, Mr. Chairman: That in our office, 
we have assigned a ‘study of this whole problem of the performing 
righis soc ieties and their control and method of operation. We are 
defer ring this to other more urgent matters, but we expect, Ourselves, 
to present an impartial study, and with the best talent we can secure, 
on this whole problem. 

I happen to be chairman of a panel appointed by the Librarian of 

ongress, with represent: itives of all the industries, and distributive 
groups, and creative groups, as we ‘ll as the scholar ly groups from the 
major universities concerned with copyright, and one of the items 
on that docket is the very problem you refer to: To look at all the erit- 
icisms and all the possibilities and, in the first instance, without. nee- 
essarily proposing any solution, to present an analysis of the objec- 
tions and possibilities for further consideration. 

But I stress the fact that so far as the coin-operated machine sit- 
uation is concerned, until you have something to distribute, you don’t 
have much to work on. You can only work on other aspects, and that 
does not really concern this industry. When we have some income 
from performing rights of coin-operated machines, rather than the 
secondary passing along of royalties paid by others we will have some- 
thing to put our teeth into. 

I would expect in the first instance the societies themselves would 
come up with something. I would not expect their solutions would 
all be the same. As you know, probably quite as well as I, there is 
quite sharp competition between the U.S. performing rights societies. 
While in this instance BMI and ASCAP are both testifying on prin- 
ciple, they are engaged in a very severe competition, and I would 
suspect that on the distribution problem, they might come up with 
different formulas and different proposals. 

Mr. Cevier. There cannot be a perfect system of distribution, can 
there ? 

Mr. Fisner. No,sir. It must bean average. 

One of the great contributions of the performance rights societies 
is that with millions of performances, I would say certainly up into 
the hundreds of thousands, at least, in a single day, it must be aver- 
aged. One of the problems is how both to average it in a practical 
manner, to keep that overhead down to 17 percent, and be fair. This 
is the heart of the problem: How to render the service under a sys- 
tem of reasonableness and be fair. It isa world problem, and I think 
on the whole people are reasonably well satisfied. 

It certainly does not seem to lie in the mouth of an industry to 
criticize the operation of another system in which they do not now 
participate. 


Mr. Cetier. What other countries have performing rights societies 
like BMI and ASCAP? 
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Mr. Fister. Practically every modern country. 

Mr. Crevcter. Name them. 

Mr. Fisner. You would have to name most of the major countries 
of the world. 

Mr. Ceuvier. In other words, woul l you say all the countries except 
the C ommunist-dominated countries have the m? 

Mr. Fisner. No. I think certain backward and new countries 
have not gotten this far. But all of the more progressive, advanced 
countries, in Western Europe uniformly, in the Far East—Japan, a 
large part of South America ' 

Mr. Cevter. Would you place in the record a list of all the countries 
that have performing rights societies? 

Mr. Fism R. ] would be very elad to do SO. 

Mr. Creutier. Unless that is in the record already? I don’t know. 

Mr. Fisuer. I think it might be a helpful piece of information. 

Mr. Cetier. Did you want to say something, Mr. Miller? 

Mr. Miter. I was just saying he should also place in the record 
those that do not, and those that have been m: aking some revisions; for 
instance, in Canada. 

Mr. Cetier. Yes. 

You could put this in two paragraphs, those who do have the per- 
forming right societies and those who do not. Would you do that, 
Mr. Fisher? 

Mr. Fisuer. We would be very happy to place in the record what- 
ever we know about the performance rights societies of the world, 
as to their names and numbers and so on. In many countries there 
is no competition between the societies as here. The United States, 
I believe, is almost unique. There are one or two countries that have 
more than one society. I think Br; a is one. But in this country 
there is shar p | vom pe tition between per forming 1 ights societies. 
One of the issues is whether that is ones This is in some degree like 
having several] telephone companies in one town. 

Mr. Mituirr. Mr. Chairman, I think he should also point out those 
who are governed by the Government, those societies that are being 
controlled by the Government, through Government agencies. 

Mr. Cevxuer. All right. 

(The information referred to is as follows:) 

JUNE 29, 1959. 
Mr. Cyr F. BRrIcKFIELD, 
General Counsel, Subcommittee No 
Committee on the Judiciary, 


House of Representatives, 
Washington, D.C 

DeaR MR. BRICKFIELD: In accordance with the committee’s request during the 
course of the hearings on H.R. 5921, I attach a list of foreign musical performing 
rights societies. This list contains names of such musical performing rights 
societies presently available in this office 

It will be neted that with the exception of countries within the so-called Iron 
Curtain, the list includes most of the principal Countries of the world. Informa- 
tion is not at present available here as to the situation in some of the newer 
countries of the world. 

It will also be noted that with the exception of Brazil and Canada where, as 
in the United States, there are two or more performing rights societies, the list 
gives the name of only one society in each country. There are in these countries 
additional performing rights societies dealing with performances of other literary 
property, particularly dramas: but since it is understood that the interests of 
the committee is focused on music, no effort has been made to include other 
societies than those dealing with music. 
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With respect to the supervision of these societies, this may be described under 
five categories, viz: 

(1) Countries in which there is little or no government supervision, such as 
France; 

(2) Countries in which government representatives sit on the boards of the 
societies, as in some of the Benelux and Scandinavian countries; 

(3) Countries in which a statute undertakes to provide more detailed regula- 
tions, such as Mexico; 

(4) Countries in which provision has been made for review by a performing 
rights tribunal, such as the United Kingdom and Canada; 

(5) Countries in which regulation is by court order and decree, as in the 
United States. 

Further details as to the actual operation of these forms of supervision must 
be sought not merely in statutory provisions but in regulatory and administra- 
tive provisions, as well as in the actual operating situation in each country, 
Further study is being given to this matter by this Office, but the foregoing 
summarizes briefly such information as is currently available. 

Sincerely yours, 


ARTHUR FISHER, Register of Copyrights. 
FOREIGN MUSICAL PERFORMING RIGHTS SOCIETIES 


Argentina: Sociedad Argentina de Autores y Compositores de Musica (SADAIC), 
Australia: Australasian Performing Right Association (APRA). 
Austria: Staatlich Genehmigte Gesellschaft der Autoren, Komponisten und 
Musikverleger (A.K.M.). 
Belgium: Societe Belge des Auteurs, Compositeurs et Editeurs (SABAM). 
Brazil: 
Uniao Brasileira de Compositores (U.B.C.). 
Sociedad de Autores, Compositores e Editores de Musica (S.B.A.C.E.M.). 
Sociedad Arrecadadora de Direitos de Execucao Musical do Brasil (8.A.D.E. 
M.B.R.A.). 
Canada: 
Composers, Authors and Publishers Association of Canada Ltd. (CAPAC). 
B.M.I. Canada Ltd. 
Chile: Universidad de Chile, Departamento del Derecho de Autor. 
Colombia : Sociedad de Autores y Compositores de Columbie (SAYCO). 
Cuba : Corporacion Nacional de Autores (C.N.A.). 
Czechoslovakia: Ochranny Svaz Autorsky. (OSA) 
Denmark: Internationalt Forbund til Beskyttelse af Komponistrettigheder. 
(KODA) 
Finland: Saveltajain Tekijanoikeustoimisto. (TEOSTO) 
France: Societe des Auteurs, Compositeurs et Editeurs de Musique. (SACEM) 
Germany (Federal Republic) : Gesellschaft fur Musikalische Auffuhrungs- und 
Mechanische Vervielfaeltigungsrechte. (GHEMA) 
Germany (East Zone): Anstalt zur Wahrung der Auffuhrungsrechte auf dem 
Gebiete der Musik. (A.W.A.) 
Greece: Societe Hellenique des Compositeurs, Auteurs et Editeurs. (BSSE) 
Guatemala: Guatemalan Society of Authors & Composers. 
Holland: Het Bureau voor Musiek-Auteursrecht. (BUMA) 
Hungary: Bureau Hongrois pour la Protection des Droits d’Auteur. 
(ARTISJUS) 
Iceland: Samband Tonskalda og Eigenda Fiutningsrettar. (STEF) 
Israel: Societe des Auteurs, Compositeurs et Editeurs de Musique en Israel. 
(ACUM) 
Italy: Societa Italiana degli Autori ed Editori. (SIAB) 
Japan: Japanese Society of Rights of Authors & Composers. (JASRAC) 
Mexico: Sociedad de Autores y Compositores de Mexico. (S.A.C.M.) 
Norway: Norsk Komponistforenings Internasjonale Musikkbyra. (TONO) 
Poland: Stowarzyszenie Autorow. (SAIKS) 
Portugal: Sociedade de Escritores e Compositores Teatrais Portugueses 
Rumania: Societatea Compozitorilor Romani. (SOCORO) 
Spain: Sociedad General de Autores de Espana. (SGAE) 
Sweden: Foreningen Svenska Tonsattares Internationella Musikbyra. (STIM) 
Switzerland: Societe Suisse des Auteurs et Editeurs. (SUISA) 
Uruguay: Asociacion General de Autores del Uruguay. (AGADU) 
Venezuela: Venezuelan Society of Authors and Composers. (AVAC) 
Yugoslavia: Zavod za Zastitu Autorskih Malih Prava. (ZAMP) 





am 
the 
col 


me 
the 
Ce 


sa 





MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 297 


Mr. Fisuer. There are different forms of government control. I 
am familiar with cases where a Government representative sits on 
the board. In other countries, as in the United States, the system of 
control is that by a court decree and an appeal to the court or Depart- 
ment of Justice. In other countries, like the United Kingdom, under 
their most recent law there is an appeal to a new tribunal, and the 
Canadians in their Royal Commission report are thinking along the 
same line. They now have such a system. 

So there is a variety of government controls in different countries. 
I think it might be helpful to submit some data on that. 

Coming down to the problem of the solution of this question, my 
best judgment about the matter is, although I do not claim to be in- 
fallible, that if the exemption were removed, there would quickly 
be a reasonable negotiation and a reasonable settlement of the prob- 
lem. I say this for ‘several reasons. 

One is that in the case of the live performances which are com- 
peting with the coin operated performances, such adjustments have 
already occurred. As has been brought out in the first week’s testi- 
mony, there may be direct competition between live music and coin 
operated music. We have evidence that there are some 30,000 licensees 
of ASCAP. There are perl: aps hi lf that number by BMI. There are 
other societies such as SESAC, The problem has not been found in- 
soluble. In other countries of the world, where they do not have 
this exemption they have had no real trouble with the matter. 

Furthermore, as you have suggested, Mr. Chairman, if there is any 
difficulty, there can always be an appeal in this country, at least, 
under the court decrees. 

The one country of the world that has not entirely eliminated the 
exemption is Can: ada. Canada followed somewhat in the footsteps of 
the United States, but the statutory provision undertook to put the 
burden on the manufacturers. The Canadian problem has recently 
been the subject of a very thorough study by a Royal Commission, 
an impartial commission, whose report came out within the past year 
or so. After studying the matter thoroughly in Canada, they recom- 
mended the elimination of the jukebox exemption, treating the prob- 
lem the same as other public performances for profit in music, but 
with one proviso, namely, that they felt that if the United States 
continued its exemption with respect to Canadian music, they had 
some question of whether the Canadians should pay for music in coin- 
operated machines, a preponderance of which is American music, 
without any fair reciprocity. 

But as a matter of principle, this has been the one exception and 
after a very recent review and very careful consideration it has been 
recommended in Canada that the exemption be eliminated. 

May I now turn to some more detailed suggestion with respect, Mr. 
Chairman, to the Celler bill. 

The Celler bill has two or three aspects which, in my opinion, are 
worth further consideration. I understand from your earlier state- 
ments that you have not barred such consideration of detailed modi- 
fications. 

One is the reference to the use of a coin-operated machine being 
“deemed” to be a public performance for profit. 

My opinion is that here the comments of the hotel and tavern 
operators have a considerable amount of merit. I do not believe that 
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that language, which seems to make an absolute liability follow from 
the mere use of a coin-operated machine, is as good as an alternative 
solution. It may be that a coin-operated machine, as some of Mr. 
Lindsay’ Ss questions developed, might be used in a home, or it might 
be used in a single hotel bedroom, which might not be, under general 
principles and under the rulings of the courts, a public performance 
for profit. I think it would be questionable whether the language of 
the new law should change that situation. 

My feeling is that what is a public performance for profit ought 
to be left to general principles and the courts. The exemption ought 
to be eliminated, but there should not be an absolute rule that any 
use of a coin-operated machine shall always be deemed a public per- 
formance for profit. 

(Mr. Brooks returns.) 

Mr. Fisuer. Here I would like to urge consideration of the bill 
reported from the Senate side. I have not necessarily worked out 
the detailed language, but some of our staff lawyers would be very 
happy to advise on that point. Asa matter of principle, I think there 
is a good deal to be said for the points raised by the tavernkeepers 
and hotelkeepers with respect to any absolute rule. 

Also, the point has been raised with respect to the problem of the 
person who locates the machine. I feel here again there is some ques- 
tion of ambiguity and there is a certain merit to the point made by 
the tavern and restaurant. keepers’ representatives and by the hotel- 
keepers. I think that here it might be well to tighten the situation 
up by looking at the language of the Senate bill, which says that the 
obligation shall be on the person that retains money after payment 
to the site owner. 

Here again I do not think we are necessarily ready to express any 
final views on the language, but 7 

Mr. Brooks. Mr. Fisher, would you yield? Apparently Mr. Brick- 
field has a question. 

Mr. Brickrrevp. We did not hear what you said. 

Mr. Cetier. Repeat what you said. 

Mr. Brickrievp. Just the last few sentences. 

Mr. Fisuerr. I will restate it. 

I first favor the view of exempting the site owner. I think that is 
de minimis; it greatly simplifies the whole operation, and is sound. 

When you come to the question of defining who is the site owner 
and who is not, I would like to take a fresh look at the language of 
the Celler bill. I think there is some merit in the views that have been 
expressed here in the past days of this hearing by the representatives 
of the tavernkeepers and by the hotel representatives as to tightening 
up this language. I rather favor the approach taken in the bill re- 
ported out by the Senate, that the determining factor should be the 
retention of money after making any payment to the site owner. 

I do not say I have come to final conclusions, but I think something 
should be done here to tighten up the measure. Possibly there might 
be even modifications in the Senate bill. But I think that we can, 
putting our heads together, come up with something better than we 
have now. 

Since I am comparing the Celler bill with the bill reported out on 
the Senate side, I would like to make a criticism of the Senate bill, 
which goes back to what I said earlier. 
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The Senate bill as prparire out, and with very little hearing of 
this aspect, inc ‘luded an increase of the royalty rate on the records 
from 2 cents to 4 cents. For the reasons I have stated earlier, I think 
it is unsound to undertake to saddle all the homeowners who buy 
records, 80 percent of the business, with this royalty, or to face the 
issue of trying to separate the records. ‘That administrative ly, from 
the hearings of the pas st several years, seems quite unsound. I think 
it 1s question: ible whether one should undertake to secure additional 
income to the composers and authors by an increase in that rate. I 
cert: ainly think it 1s questionable whether one should present a bill 
proposing both solutions, both for a performance right and an increase 
in the 2-cent rate. 

So I would not urge at all, in considering certain aspects of the 
detailed language of the Senate bill, that we undertake to keep the 
4-cent rate of the Senate bill in the House bill. 

I will comment on one or two other matters that have occurred 
to me during the recent hearings. 

There was a discussion by Mr. Abeles, for example, of some boot- 
legging. There were questions about that. 

I think there is certainly some bootlegging. I think it is fairly 
substantial in total but rel: atively, I think it is nothing like as large 
as has been intimated. In any event I consider that a separate prob- 
lem, and I would hope that we do not further complicate the already 
complicated jukebox hearings by trying to cure other aspects of the 
operation of the copyright law. 

The same thing goes, in my opinion, for the effort to deal with 
the non col operated television broadcasting in hotels. This seems 
to me also a separate problem. It is an important one. Perhaps 
it essentially depends on the line drawn by the courts, and I would 
leave it at that. I would acce pt some of the views of both the tavern- 
keepers and the hotelkeepers with respect to these detailed modifi- 
cations, but I think it would be a mistake to saddle it onto this 
bill, which would require additional and se ‘parate hearings, bringing 
in the broadcasting industry and many others, a collateral] prob lem 
that is not directly pertinent. here. 

We have never solved this coin-operated machine problem, and 
I hope this time, after these very extensive and fair hearings, we will 
succeed. 

During the course of the hearings there has been repeated reference 
toa tax 

Mr. Brooks. Mr. Brickfield / 

Mr. Brickrietp. Mr. Fisher, concerning your exemption of the 
hotel owners, would that be restricted to just coin-operated radio and 
television sets within the rooms? Or would it include television sets 
within the lobby area of a hotel? 

Mr. Fisurr. My prone h would be to leave the question of what 
is a public per formance for profit to the courts and eliminate the 
exemption. I think that is the practical and sound solution. I 
believe that if you had coin-operated machines under the general 
law, and by eliminating the exemption you come back to the general 
law, a coin machine not in a public place—say in your home—would 
be in no danger of li: ee There are certain borderline cases, but 
they are not the kinds of cases which it is wise to label separately. 
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I think the courts have handled this very intelligently and fairly, and 

I would leave it at that. 

I would not, as I said before, make an absolute statement as I am 
afraid the Celler bill does, that any use of a coin-operated machine 
shall be deemed a public performance for profit. I think that is an 
area in which I find myself on the side of the hotel and tavern keepers, 

Mr. Ceuuer. In other words, the coin-operated television or radio 
sets in a hotel you think might well be exempt ? 

Mr. Fisuer. Yes. But I would leave the problem as to what is a 
public performance for profit to the basic law and the courts. 

I have no doubt at all that certainly where you put coins in a box 
it is for profit. ‘The debate has gone on as to whether it is public ag 
well as an inducement for the business of the restaurant or tavern, 
It seems to me it is obviously public. 

There are a great variety of possible situations. Mr. Libonati 
asked where these machines are placed. I checked that, while he was 
asking, against the Billboard guide, and it shows something like 
90-plus-a-fraction percent in taverns and restaurants. 
differences, and there should be some flexibility. 

One of the characteristics of this whole situation is its radical, 
rapid evolution. Even since I have been in the office, 13 years, we 
have seen the most remarkable technological changes, that we never 
would have dreamed of, both purely mechanical and as to organiza- 
tion, for example the development of background music, long-playing 
records, and tape. I think we need to shoot here at a broad, sound 
principle and not try to anticipate every possible detailed situation 
that would arise. We need asimple, sound bill. 

I was just about to comment on the reference to taxes. 

It seems to me that is a very serious misnomer. To say that when 
the creator and owner of literary and artistic property tries to collect 
for the use of his property, that the statute permitting him to do so 
is a “tax,” is quite inaccurate. There just is not any such thing. 
Certainly, if a man produces oranges in Florida, and he sells some 
of his oranges, but somebody else argues with him who doesn’t buy 
oranges but merely squeezes ‘all the juice out of them, that he cannot 
afford to pay for the juice, that if the law is to be changed so that 
the owner of the oranges or the co-op that represents the orangegrow- 
ers is to be paid for the juice, that that is a tax, it certainly wouldn't 
make much sense. Calling payment for use of a product a tax doesn’t 
make it so. 

The most such a law would do is to permit the owner and creator of 
the property to get paid for the use of his property. 

The same thing is true of livestock. I am a livestock producer. 
Nobody is going to argue seriously that where you buy a cow it is one 
thing, but if your neighbor says “I can’t do my business without get- 
ting “free use of your “bull, and if you charge for it I will go bust,” 
that that is a tax because you let the fellow “chi arge for the use of his 
bull, or for his truck. That is preposterous. 

But running through all this debate there has been the statement 
that if you permit the owner of literary and artistic property to freely 
negotiate for the use of his property as a primary producer, this some- 
how creates a tax. 
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It does not do any such thing, and nobody else in the world thinks 
so. The proposal is simply to say that the creator and owner of a 
property can negotiate for its use. This is all it amounts to. 

So I get a little bit warm when the suggestion is made that the 
owner ofa property which is an intangible is not to be free to negotiate 
for its use by a middleman and distributor. 

The funny thing running through all these hearings is that we 
have got the cart before the horse. We talk and talk about the 
middleman and the distributor, and we talk hardly at all about the 
primary producer 

In my office, we receive in a given year, 50,000 registrations of 
unpublished music and about 20,000 of ‘publishe od. This amounts to 
about 70,000 a year. Analyzing those over any given period, we are 
probably dealing with something in the neighborhood of 100,000 
composers—the people who are writing or trying to w rite the music of 
America and whose individual success varies as greatly as with the 
publishers and distributors of their compositions. 

These are the primary producers. These are the small farmers, 
these are the small orangegrowers. But in all this debate we hear a 
discussion of whether the middleman, the distributor, should first take 
out all of his other charges such as the cost of his machines that have 
gone from $200 or $300 up to $1,500. One of the witnesses, Mr. Miller 
himself, I believe, testified that in some cases the costs have now gone 
up from $1,500 to $2,000 or $3,000 a machine. When I first became in- 
wa with this problem, the machines were running along at $700 

r $800 each. There is also a new model every year. 

* The argument is that all that should come out first; unless you can 
make a statement showing that the middleman, the distributor, gets 
every cent he wants, you should not consider letting the creator of the 
primary product that is sold and distributed get his money out. 

I don’t know anywhere else in the American economy where any- 
body would dream of making such a presentation. And it is worse 
than that, in this case. 

It happens, Mr. Brooks, the first job I did was to represent the 
American National Livestock Association in Texas. 

Mr. Brooks. I trust you were practicing law then ? 

Mr. Fisuer. I was practicing law over 40 years ago. 

Mr. Cetuer. I say all the more glory to you, that you practiced 
law. It isan honorable profession. 

Mr. Fisner. We had then the Big Five in the meatpackers, and we 
have here the Big Five in the coin-machine manufacturers. 

In this industry five manufacturers, who make somewhere near— 
they don’t have public statements except AMI, so we have to go back 
to see the number of machines sold and their average value, and the 
gross comes out around $50 or $60 million annually. The Big Five 
manufacturers are like the Big Five packers. They follow this thing 
down through their distributors, 200 distributors, and then 9,000 or 
10,000 ope rators, and then you get to several billion plays a year, and 
the argument is made that since the manufacturers have upped the 
price of their box from $200 or $300 with a new model every year up 
to $1,500 and even $2,000, they should get all that money out first, that 
until, on a kind of a so-called audit which is made up of figures put in 
by the very same people for a mere arithmetical addition, as Mr. Herz 











302 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 


so well testified—their expenses should all come out first before any 
consideration is given to the fairness of any direct payment whatso- 
ever to the primary creator of the product that is sold. 

I do not know any situation like that that I have met before, even 
as a matter of economic presentation. 

Mr. Brooks. How are you coming along with your testimony, sir? 
Are you just about ready to conclude? 

Mr. FisHer. I an just about at the conclusion. 

I referred brie fly to the foreign situation and the Canadian e xemp- 
tion. I would like to call attention to the fact that there are foreign 
and international aspects to this. 

In earlier hearings we received complaints from many foreign coun- 
tries as well as through a number of the major embassies, complain- 
ing about this situation internationally. I referred to the fact that 
I have been prev ious sly chai rman of the Inte rgovernmenti al ¢ opyright 
Committee, and in that capacity I have heard repeated complaints 
over the years, and I will hear more during the coming year, and it 
seems to me an exceedingly important matter, as Mr. Thruston Mor- 
ton testified when he was in the State Department, to the clear ing up 
of this matter, even from an international angle, which I consider 
secondary but nevertheless very important. That is the reason why 
the State Department has equally appeared in support of this bill. 

I would be glad to present some charts showing briefly the economic 
picture as we analyze it, if you would care to take the time, Mr. Chair- 
man, to run quickly through a group of charts that we have here. 

Mr. Cetier. Has the State Department expressed an approval of 
the principles underlying this bill ? 

Mr. Fisuer. The sy have several times. The Vy believe this has inter- 
national aspects, the inequity of it, and the fact that no other country 
in the world except Canada, which has recommended changing the 
system, has such an exe mption, makes it highly desirable to find an 

arly solution. This is another aspect of this unsound situation con- 
tinuing and continuing unless we come to some fair solution of it. 

Would you care, Mr. Blaisdell, to show these charts very quickly? 

Mr. Brooks. Mr. Fisher, in fairness to the other 13 witnesses we 
have scheduled today who will not have anything like the time you 
have had—of course, they do not have the offici: al position that you 
have—I would hope that we could conclude this in about 5 minutes, 
bec: 1use the House is going to be meeting today, as I explained earlier, 
prior to your testimony. It is unfortun: ite that 7 members are re- 
quired to go to the floor to vote, you underst: ind, but that is our pri- 
mary purpose in being here, so Iam going to go. 

It means that we are not going to have a full 8 hours for testimony 
today. 

I had hoped that we could conclude with the other 12 or 13 wit- 
nesses. In fairness to them, and to get a complete and full record, 
if we could conclude these charts promptly it would be helpful, though 
we have appreciated your very informative and comprehensive 
statement. 

Mr. Fisuer. I will try to gothrough these very rapidly. 

This, roughly, is the organization of the ae uay [indic ating 
chart]. Five basic manufacturers, who do this business of $50 or 
$60 million; 200 distributors many of whom are also operators ; some 
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10,000 operators, and 500,000 locations. We estimate 614 billion 
lays, and then we estimate a gross of the industry of $520 million, 
Fivided half between the operators and the location owners. 

Mr. Brooks. Mr. Fisher, I am sure all those people are interested 
in this and they are all fascinated with it, but it might be they could 
read the record later. Perhaps if you would move that up here so 
we could see it, we will look at it now, or else submit it for the record 
and we will study it. But pointing it out that way and discussing it 
over there does not do me a bit of good until I read it in the record. 

So, in fairness, if you want us to look at it now, we will. If you 
don’t, I would be delighted to read it in the record and not take the 
time now. 

Mr. Fisuer. Could I, without even explaining it, turn these over 
and, if you have any questions about them, answer them, and then we 
will put it in the record ¢ 

Mr. Brooks. That would be splendid. As a matter of fact, can you 
leave those with the reporter so they can reproduce them in some 
fashion ? 

Mr. Fisuer. We could even in our office reduce them to a page size 
by photographic means in the Library of Congress. 

Mr. Brooxs. You have the facilities over there to do that without 
any problem ? 

Mr. Fisuer. We have, and would be very happy to do so. 

Mr. Brooks. That would be very helpful. 

Mr. FisHer. Just pull them off seriatim, Mr. Blaisdell. 

Mr. Cevier. Let’s see one of these things first and get the gist of it. 
What does that say ? 

Mr. Fisner. This first one is the organization of the industry. 
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CoMMENTS AND SOURCES OF INFORMATION FOR THE CHART ENTITLED: “ORGANIZA- 
TION OF THE JUKEBOX INDUSTRY” 


This chart shows the general dimensions of the jukebox industry. The five 
manufacturers of coin-operated music machines distribute their product through 
approximately 200 distributors in the United States. These distributors sell 
the jukeboxes primarily to music-machine operators, which are variously esti- 
mated to be 9,000 or 10,000 in number. The 10,000 figure used on the chart has 
been generally accepted in previous hearings concerning the jukebox exemption. 
A few jukeboxes are sold directly to the owners of “locations” such as taverns, 
restaurants, grills, ice cream parlors, etc., but by far the largest proportion 
of the jukeboxes are purchased and owned by the music-machine operators, 
and are placed by them in the “locations under agreement with the location 
owner. The actual number of locations in the United States is unknown but 
the 500,000 figure used in the chart has been generally accepted in previous 
hearings concerning the proposed elimination of the jukebox exemption. The 
machines are played 6 or 7 billion times each year, resulting in a gross revenue 
figure of $520 million per year. Of this total, the operator group and the 
location owner group each receives an estimated $260 million gross. 


SOURCES 


Five manufacturers and two hundred distributors—From Music Machine 
Guide (the Billboard) April 16, 1959, pages 15 ff. 

Ten thousand operators and five hundred thousand locations.—Senate hear- 
ings on S. 1870 (1958) page 197, Mr. Nicholas E. Allen, counsel for Music Opera- 
tors of America, witness. See also testimony of Mr. George A. Miller, presi- 
dent, Music Operators of America, ibid., page 122. 

Sir and a half billion plays per year, and $520 million gross revenue of 
bores per year.—Twenty dollars gross revenue per week per machine for 500,000 
machines result in a gross revenue for the industry of $520 million. The 
figure of $20 gross per week per machine is taken from the Music Machine 
Guide (the Billboard), April 6, 1959, page 6; this was prior to the release of 
the Price, Waterhouse figure for 1958 of $16.92 per machine per week. If the 
Price, Waterhouse figures were used, the gross of the industry would amount to 
$440 million instead of $520 million; but the figures assembled by Price, Water- 
house may well overemphasize the smaller operators as against the larger and 
more profitable operators. The figure for 6.5 billion plays per year is calculated 
by dividing the $520 million gross by an average cost of 8 cents per play, an 
average estimated from the distribution of 5-cent, 10-cent, and 3-for-a-quarter 
play across the country. 

Two hundred and sizty million dollars each for the group of operators and 
the group of location Owners.—Fifty-fifty is the usual split between operators 
and locations. (Cf. p. 4, prepared statement of Mr. Theodore Herz, of Price, 
Waterhouse & Co., in the current hearings. ) 

(Chart and comments prepared by, or under the supervision of, Dr. William 
M. Blaisdell, economist, Copyright Office. ) 


Mr. Buatspeiy. This one, Mr. Chairman, says “The Annual Cost of 
a Single Jukebox Compared with Suggested Annual Performance 
Royalty per Jukebox.” This is comparing the annual depreciation 
on a jukebox with the proposed $20 per year royalty which has been 
suggested, 

Mr. Fisuer. That shows the ratio between the cost of the jukebox 
and its 4-year as against 2-year depreciation, and what this royalty 
would be if it averaged $20. 

Mr. Cramer. What does that prove? 

Mr. Fisuer. It only shows the relativity of what is now being paid 
for the box as against the commodity that is sold in the box under 
the suggested compromise rate. 
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COMMENTS AND SOURCES OF INFORMATION FOR THE CHART ENTITLED: “ANNUAL 
Cost OF THE SINGLE JUKEBOX COMPARED WITH SUGGESTED ANNUAL PERFORMANCE 
RoyaLty Per JUKEBOX” 


Under the present copyright law, jukebox operators are not required to pay 
the composer a royalty for the performance of his musical creation which is the 
raw material upon which the jukebox industry is based. This chart assumes 
that the jukebox operator is required to pay an annual fee of $20 per machine as 
a performance royalty, and indicates that this suggested fee for the performance 
of the basic raw material is only a small part, on a comparative basis, of the 
amount paid annually as depreciation for the mechanical instruments that repro- 
duce the composers’ raw material. Jukebox operators consider the annual de- 
preciation of their music machines to be a regular part of their business costs, 
put they object strenuously to any payment for the permission to perform music 
which is the sine qua non of their entire business. 

This chart conpares the annual average amount paid by an operator for each 
jukebox with the annual amount of $20 per machine suggested for the perform- 
ance royalty fee (Cf. Senate hearings on S. 1870 (1958), testimony of Mr. C. 
LeRoy Jensen, National Licensed Beverage Association, p. 96, and S. Rept. 
No. 2414 on 8S. 1870, p. 12). A modern jukebox costs approximately $1,400. (Cf. 
prepared statement of Mr. Nicholas E. Allen, p. 3, which uses a figure of $1,000 
to $1,500. Other jukebox industry witnesses in the current hearings have used 
figures ranging from $1,000 to $1,750.) 

On the left-hand side of the chart the comparison is made on the basis of a 7- 
year depreciation policy, that is, the operator depreciates his $1,400 machine over 
a 7-year period at $200 per year. (Various jukebox industry witnesses have 
testified in the current hearings to depreciation periods of between 4 and 7 years, 
and those two extremes have been exemplified on the chart.) The suggested 
performance royalty is $20 per year compared with the $200 which an operator 
now pays each year for his machine under a 7-year depreciation policy. 

On the right-hand side of the chart the comparison is shown under a 4-year 
depreciation policy on the part of the operator or $350 per year. This indicates 
that the operators now pay, under this policy, $350 per year for each machine as 
compared with the suggested performance royalty of $20 per year. 

(Chart and comments prepared by or under the supervision of Dr. William 
M. Blaisdell, Economist, Copyright Office.) 


Mr. Fisner. Turn tothe next one. 

Mr. Buatspei.. The title of this one is “Less Than Two-fifths of 
the Operators Own Nearly Three-quarters of the Machines.” 

Mr. Fisuer. This shows the general tendenc y toward larger opera- 
tors which may or may not be reflected in the arithmetical compilations 
which have been presented and which has developed quite apart from 
any payment for the performance rights. It is another phase, of 
course, of the problem of the diversity of interests which is occurring 
in parts of the automatic vending machine business, where you do 
not merely h: ave music, but more and more of a broadening-out ten- 
dency. I believe the Bil Iboard figures show something like 80 per- 
cent of the oper: itors now have othe l busi inesses, 

The distributor from Baltimore, you will recall, said that out of 
600 operators in his territory only one was exclusively now a music 
distributor. 
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CoMMENTS AND SOURCES OF INFORMATION FOR THE CHART ENTITLED: “Less THAN 
Two-FIFTHS OF THE OPERATORS OWN NEARLY THREE-QUARTERS OF THE 
MACHINES” 


This chart is based on figures from the Price, Waterhouse survey of the juke- 
pox industry for 1958 and presented in the current hearings. (Cf. p. 3, pre- 
pared statement of Mr. Theodore Herz of Price, Waterhouse & Co.) This state- 
ment shows the number of jukebox operators classified according to the number 
of jukeboxes owned by each of them. Considering that there are an estimated 
10,000 jukebox operators and an estimated 500,000 jukeboxes on location (cf. 
Senate hearings on S. 1870 (1958), testimony of Messrs. Nicholas E. Allen, 
counsel, Music Operators of America, and George A. Miller, president, Music 
Operators of America, pp. 197 and 122, respectively), it has been calculated 
from these Price, Waterhouse figures that an estimated 6,200 smaller operators 
owning 50 or less jukeboxes each, own altogether about 138,000 music machines, 
or 28 percent of the total. On the other hand, an estimated 3,800 operators, each 
of whom owns more than 50 jukeboxes, own altogether a total of 362,000 ma- 
chines or 72 percent of the total number of machines. 

This indicates that the jukebox operating industry is composed primarily of 
larger operators. If each operator obtained $8.50 per week from each machine 
(an average calculated from the Price, Waterhouse survey for 1958 of the 
jukebox industry), then each of the 6,200 smaller operators would have an 
average gross income of $189 per week or $9,828 per year, while each of the 
3,800 larger operators would receive a gross of $809 per week or $42,068 per 
year. Hence, it may be said that a large part of the music machines on location 
are owned by operators who are not the small businessman pictured in most 
of the testimony at the present hearings. In addition, a number of the operators 
who testified in the current hearings stated that operators obtain income from 
sources Other than their music machine routes. (E.g., see testimony of Messrs. 
H. Harry Snodgrass, Jack R. Clanton, Lawrence F. Le Stourgeon, Howard N. 
Ellis, D. D. Patton, Albert S. Denver. See also Music Machine Guide (the Bill- 
board), Apr. 6, 1959, pp. 4 and 7, showing that over 88 percent of music machine 
operators have equipment other than music machines which they operate, and 
that 60 percent of music operators have income other than that received from 
operating their coin machine routes. ) 

(Chart and comments prepared by, or under the supervision of, Dr. William 
M. Blaisdell, economist, Copyright Office. ) 


Mr. Buatspety. The title of this next chart, Mr. Chairman, is “Daily 
Burden per Machine of Suggested $20 per Year per Machine Per- 
formance Royalty.” 

Mr. Fisuer. Here again, we are trying to compare the total amount 
taken in by the machine as against the suggested royalty, to bring out 
that what you are paying for the primary “commodity, hamely, music 
as compared, say, if you had cigarettes in the machine, as against the 
gross take of the machine. It is a very insignificant amount. It is 
5% cents a day as against $1.20 average gross take per machine. 
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COMMENTS AND SOURCES OF INFORMATION FOR THE CHART ENTITLED: “DAILY 
BuRDEN PER MACHINE OF SUGGESTED $20 Perk YEAR PER MACHINE PERFORMANCE 
ROYALTY” 

The chart compares an individual oOperator’s daily average gross receipts 
per mac hine of $1.20 (Cf. p. 4, prepared statement of Mr. Theodore Herz, of 
Price, Waterhouse & Co., submitted at the current hearings) with the suggested 
average $20 per year per machine performance royalty rate which would amount 
to only 5.5 cents per day. (Cf. Senate hearings on S. 1870 (1958), testimony 
of Mr. C. LeRoy Jensen, National Licensed Beverage Association, p. 96, and 
§. Rept. No. 2414 on 8. 1870, p. 12.) Assuming that the average price per play is 
8 cents, in view of the use of both 5-cent and 10-cent play as well as three-for-a 
quarter play across the country, on the average the first play on each day on 
each machine would more than cover the suggested $20 per year per machine 
performance royalty. 


(Chart and comments prepared by or under the supervision of Dr. William M. 
Blaisdell, Kconomist, Copyright Office. ) 


Mr. Fisner. Show the next one. This brings out the percentage, 
assuming that the amount paid by the recording company, which is 
not paid directly by the operators at all, is $214 million. 

For the reasons I stated earlier, there is considerable question about 
that. But assuming it shows the ratio between the amount paid on 
the records by this industry as against the total amount of records sol l, 
and brings out that in order to double the jukebox record royalties to 
$4.4 million you would have to increase the amount paid by the whole 
record industry from $10 to $20 million, and might result in a larger 
payment by the operators through increasing the record royalty than 
if it were all paid at a proposed price per machine. 

Mr. Cetier. In other words, if you increased the publishing royalty, 
the manufacturing royalty, and that is passed on to the juke box opera- 
tors, the latter would pay more under those conditions than they would 
if there were any other arrangements made? 

Mr. Fister. Than what is now being informally talked about. 
And this is assuming that they do pay at all, which is not wholly clear, 
because the truth is, despite many statements that - jukebox opera- 
tors pay the statutory ceiling rate, they do not pay it directly at all. 
It is paid under the statute or by contract by the a companies 
and may or may not be passed on. Most of it may be absorbed by the 
home records that are sold at the full retail price as against discounts 
and wholesale price. 

But assuming that, this is the result. 
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COMMENTS AND SOURCES OF INFORMATION FOR THE CHART ENTITLED: “MECHANICAL 
ROYALTIES” 


In the chart, the entire circle represents the total mechanical royalties paid by 
the phonograph record producers to music publishers, composers, and lyricists or 
their agents. This is estimated to be $12.9 millions in 1958. (Estimated gross 
sales of phonograph record producers of $198 millions taken from Variety, May 
97, 1959, page 55, was multiplied by 614 percent, a factor for mechanical royal- 
ties obtained from industry sources.) Of this total of $12.9 millions, $2.2 
millions is estimated to be amount which the jukebox industry claims it pays. 
(According to the testimony of Albert S. Denver, operator, on page 168 of the 
hearings on S. 1870 (1958), his record cost was 12.6 percent of his music 
machine gross income. Applying a factor of 13 percent to the operators’ gross 
revenues of $260 millions results in an estimate of $33.8 millions spent by oper- 
ators for phonograph records in 1958. This $33.8 million is about 17 percent of 
the total receipts of phonograph record producers, shown above, and applying 
this ratio of 17 percent to the estimated total mechanical royalty of $12.9 
millions shown above results in an estimate of $2.2 millions, which is allegedly 
paid by juke box operators.) If the figure from the current Price, Waterhouse 
study were used, this amount would be increased to only $2.4 millions. 

On the assumption that the mechanical royalty paid by the phonograph record 
producers may be completely transferred to the purchasers of records as a part 
of the price of records—an assumption with which the Copyright Office does not 
necessarily agree—the chart shows an estimated $2.2 millions of the amount 
required to be paid by record manufacturers is transferred to the jukebox 
industry in the price of records purchased by jukebox operators; it may be 
mentioned that the price paid by operators is substantially below that paid by 
purchasers of records for home use. (The testimony of Mr. Theodore Herz of 
Price Waterhouse & Co., uses a price of 64 cents per record paid by jukebox 
operators.) On the same assumption, the remainder of $10.7 millions is trans- 
ferred by the phonograph record manufacturers to purchasers of phonograph 
records other than jukebox operators. 

A number of the witnesses representing the jukebox industry in the present 
hearings have advanced the proposal to double the mechanical royalty on phono- 
graph records instead of establishing a performance royalty on the performance 
of copyrighted musical materials on jukeboxes. Were this proposal to be 
enacted into law, then it is indicated by the chart that in order to double the 
$2.2 millions of mechanical royalties claimed to be paid by the jukebox industry, 
it would be necessary to increase the mechanical royalties assessable against 
record purchasers other than jukebox operators from $10.7 millions to $21.4 
millions. It must be emphasized that this possibility is based upon two assump- 
tons which the Copyright Office does not consider as established, namely, the 
assumption that the competitive forces in the open market would permit the 
composers, lyricists, and publishers to obtain the increased maximum mechanical 
royalty of ‘4 cents per part” in their contracts with phonograph record manufac- 
turers; and the assumption that the increased maximum of “4 cents per part” 
could be wholly transferred in the price of the record to the record purchaser. 

(Chart and comments prepared by or under the supevision of Dr. William M. 
Blaisdell, Economist, Copyright Office. ) 


Mr. Fisuer. This next chart is a very interesting one to me. This 
shows the total gross of the business estimated at a little over $500 
million. 
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COMMENTS ON AND SOURCES OF INFORMATION FOR THE CHART ENTITLED “JUKEBOX 
INDUSTRY—ANNUAL BURDEN OF MECHANICAL ROYALTIES AND OF SUGGESTED 
ANNUAL PERFORMANCE ROYALTY OF $20 PER MACHINE” 





This chart compares the gross receipts of the jukebox industry of $520 mil- 
lion from 500,000 coin-operated music machines with the sum of 
(1) the existing mechanical royalty paid by the phonograph record pro 
ducers on records which they sell to the jukebox industry and operators 
claim they pay in the price of the records which they buy, and 
(2) the suggested average $20 per year performance royalty which would 
amount to a total of $10 million for 500,000 music machines. 
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The total of the two forms of royalty amounting to an estimated $12.2 million 
would be approximately 24% percent of the entire gross revenue of the industry. 
Of the $2.2 million of mechanical royalties, the composers and lyricists receive 
approximately half, an amount which is less than one-third of 1 percent of the 
total gross revenue of the jukebox industry. 


SOURCES OF INFORMATION 


Five hundred and twenty million dollars gross receipts of the jukebox indus- 
try: $20 gross revenue per machine per week for 500,000 machines. The figure 
of $20 per week per machine is taken from the Music Machine Guide (The Bill- 
poard), April 6, 1959, page 6; this was prior to the release of the Price Water- 
house figure for 1958 of $16.92 per machine per week. If the Price Waterhouse 
figure were used, the gross of the industry would amount to $440 million instead 
of $520 million; but the figures assembled by Price Waterhouse may well over- 
emphasize the smaller as against the larger and more profitable operators. 

Five hundred thousand coin-operated music machines: Senate hearings on 
§, 1870 (1959), page 197, testimony of Mr. Nicholas E. Allen; and page 122, testi- 
mony of Mr. George A. Miller; both witnesses represented the interests of the 
jukebox industry. 

Suggested average $20 per year performance royalty: Senate hearings on S. 
1870 (1958), testimony of Mr. C. LeRoy Jensen, National Licensed Beverage 
Association, page 96, and Senate Report No. 2414 on 8. 1870, page 12. 

Two and two-tenths million dollars mechanical royalty claimed to be paid by 
the jukebox industry: According to the testimony of Albert S. Denver, operator, 
on page 168 of the hearings on S. 1870 (1958), his phonograph record cost was 
12.6 percent of his music machine gross income. Applying a factor of 13 percent 
to the estimated operators’ gross revenues of $260 million results in an estimate 
of $33.8 million spent by operators for phonograph records in 1958. This $33.8 
million is about 17 percent of the total receipts of phonograph record producers 
of $198 million (Variety, May 27, 1959, p. 55), and applying this ratio of 17 per- 
cent to the estimated total mechanical royalty of $12.9 million (estimated 
gross sales of record producers, shown above, multiplied by 644 percent, a factor 
for mechanical royalties obtained from industry sources) results in an estimate 
of $2.2 million, which is allegedly paid by jukebox operators. 

(Chart and comments prepared by or under the supervision of Dr. William M. 
Blaisdell, economist, Copyright Office.) 


This shows that against a gross Jukebox business of $520 million, the 
amount that is now paid for the jukebox records, assuming that this is 
all passed on to the Jukebox operators, is $2.2 million. And the red is 
the amount that would be paid if this suggested compromise, on which 
I express no view as to whether it is a fair rate or not, went into effect. 

In other words, you see in this chart the ratio between the gross of 
the industry and the amount that would be received by the primary 
producers of the product, which is this little bit at the bottom—and 
this is argued as being unreasonable. 

I repeat again, I know no other situation in the American economy 
where anybody would dream of presenting such a picture. And it is 
argued that the persons doing the business of $520 million should get 
every one of their expenses out of an increasingly diversified business 
before the primary producer, who from our knowledge of the copy- 
right operation may represent in any current period some hundred 
thousand people, the average of whom will get from their performing 
rights only about $2,800 a year as against considerably more than that 
for the average of the operators—that is those composers who are 
successful and get their works published and recorded. It is argued 
that the primary producer should get no increase or no direct payment 
until a business, lead by five manufacturers who do a gross business 
up in the $50 millions or more in this field, gets paid out every ex- 
pense, before the primary producer gets anything. 
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This is really an astonishing thing, and I say to you that that is the 
reason these hearings have gone on here year after year in the House 
and in the Senate. And until there is a sound solution on some com. 
promise basis, I do not think a wrong like that will rest quietly, either 
internationally or domestically. 
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COMMENTS AND SOURCES OF INFORMATION FOR THE CHART ENTITLED “MUSIC 
CREATORS—-N UMBER AND AVERAGE INCOME” 


This chart is designed to show the dimensions of the music industry. There 
are about 65,000 copyright registrations which are annualy made in the Copy- 
right Office of published and unpublished music. It is estimated that about 
100,000 individuals are involved in composing and publishing these works, 
About 15,000 compositions are annually put on phonograph records. 

ASCAP, the largest of the performaning rights organizations, receives per- 
forming rights royalties for the public performance of recordings of musical 
material in its catalog, and from the other forms of public performance of 
this material. ASCAP has about 4,000 individual members who have com- 
posed the musical material in its cat: log ; from all forms of public performance 
of this musical material, these 4,000 writer members receive an annual aver- 
age income of about $2,800 each. This last figure takes on special significance 
when compared with the Price Waterhouse survey figure for 1958, presented 
in the current hearings, of $3,68SS as the average annual salary and profits of 
jukebox operators. 

SOURCES OF INFORMATION 

The number of copyright registrations is taken from the records of the Copy- 
right Office. The figure of 100,000 individual composers, lyricists and publishers 
is an estimate of the Copyright Office, based on the facts that most songs have 
at least one composer and one lyricist and in addition there are several thousand 
music publishers. The figure of 15,000 titles, which are annually put on phono- 
graph records, is an estimate of the Copyright Office largely based upon the 
recording figures published by the American Federation of Musicians. (Ae 
cording to the official proceedings of the 61st Annual Convention of the American 
Federation of Musicians, p. 88, in 1957 a total of 26,622 masters were recorded 
by members of the Federation. From this base, a rough estimate of 15,000 
recorded titles per year has been made.) The figure of about 4,000 ASCAP 
writer members is taken from ASCAP testimony in the Roosevelt subcommittee 
hearings on House Resolution 56 (85th Cong. 2d sess.) at pages 17 and 287, 
and the $2,800 average annual income of each writer member is calculated on 
the basis of the 1958 annual income statement of ASCAP as published in Variety, 
March 4, 1959, at page 45. 

(Chart and comments prepared by or under the supervision of Dr. William M. 
Blaisdell, economist, Copyright Office.) 

Mr. Creuiter. Where does all this money go to? We hear ee 
figures bandied about: $500 million, $1 billion. The jukebox oper: 
tors, manufacturers come in here and they say that they operate on 

very small margins of profit. Where does all this money go to? 
What is happening to it ? 

Mr. Fisuer. One of the biggest items obviously goes to the ma- 
chines. It has gone up, with a new model every year. 

If you want to make a comparison with some other products such 
as television—in most mechanical devices the price comes down and 
down as you move into more efficient production. Interestingly 
enough, in this industry the price goes up and up and up. 

Mr. Cetier. There was testimony I read, although I was not here 
when it was given, that a man had to yay something like $5,000 or 

an 
some similar amount for a location. That is beyond the price of the 
machine. ‘That is just to put the machine in the particular spot. Are 
those figures included in this $500 million ? 

Mr. Fisuer. This is one of the problems of averaging. There is 
no doubt at all that in choice spots they are willing to pay a thousand 
dollars, and people do not pay that unless they get something out of 
it. But there is also no doubt that with many models and small 
producers, there is nothing like that involved. This i is a problem of 
averaging and a problem of reaching a sound decision on principle. 

There is a great variety here, just as there is between creators. 
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The best we can do is to look at the whole thing as fairly, as fae. 
tually as we can, and come to some sound principle, and which I hope 
on some reasonable settlement basis both that the creators on the one 
hand and the distributors on the other, each of whom is essential to 
the other, will think is right. 

[ say again in conclusion, if we did not have this exemption, or 
if this committee indicates very clearly and the Senate committee also 
does, that they are going to do something about it, my judgment jg 
that this will be resolved in short order. But if you indicate perhaps 
you will still keep the exemption, it will not be compromised, in my 
judgment, and this will go on year after year, to the vast expense and 
humiliation of the United States in the face of the world. 

Mr. Brooks. Mr. Cramer has a question. 

Mr. Cramer. Do you not think this committee should be inter. 
ested in requiring information on what the profit picture is of the 
present industry and what the effect of an additional royalty will be 
on the industry? Do you not think that is proper testimony ¢ 

All your testimony is on the basis of the gross, and you have been 
very critical of the testimony offered on the basis of the net income, 
whether it is actually reflective of what the exact net income is or not, 
that is something this committee can judge. But do you not think 
we should be equally interested in whether or not an additional 
royalty might put some of these people out of business, or what 
the effect of it might be, or whether they can afford to absorb an ad- 
ditional royalty ? 

Mr. Fisuer. I do, Mr. Cramer. I further think you should try to 
get all the information bearing on this difficult problem. I repeat 
I think, of the many hearings I have attended, this has been one of 
the most complete and fairest, and I hope it will result in a solution. 

However, 80 percent-plus, according to Billboard, of this industry 
is a diversified group operation, and much of the figures you have 
received are just as if somebody who lent his name as an accountant, 
arithmetically added up, at the instigation of the Big Five Packers, 
the income from the butcher counter of corner grocers, in support 
of the contention that those butcher counters did not make any money 
in the corner grocery which also handled fresh vegetables, fruit, and 
soon. 

I do not wish to imply criticism of the figures submitted by any 
particular operator, but realistically, the figures you have received 
are, for the overwhelming preponderance of the industry, only part 
of a complicated picture of diversified businesses where there is much 
discretion in presenting averages and in allocating overheads and 
other charges. 

The second point I make is, that while it is proper to look at the 
distributor and the middleman—this is one of the aspects, and one 
should get all the data he can—you should also look at the primary 
producer, who makes even less, and who is even more numerous, who 
produce the commodity that the middleman distributes. 

Let me say this, too. In the early hearings nearly 10 years ago, 
the key point that was made, emphasized by questions of Mr. Willis, 
was that the one thing that could not be done possibly in this indus- 
try was to change the 5-cent play. This was a cornerstone of the 
arguments, that whatever else was done, this was a 5-cent play. 


tl 
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That picture has completely changed. Today the best evidence is 
that about 75 percent of the take is on something more than a 5-cent 
play. : 

So, despite the fact that what was once the cornerstone argument, 
that the industry could not pay anything directly to the composer be- 
cause the poor man could not pay over 5 cents, has completely changed. 
The resistance to limiting the exemption is just as strong now as 
before. 

At that time, also, there were prices given for the machines. With 
new models, the machine has gone up in the interval another 30 or 
40 percent, and the machines are more elaborate each year, and all this 
must be paid for, before the creators of the product that is sold in these 
machines is recognized at all. 

Mr. Cramer. I did not intend to be argumentative or to open the 
door to the repel it ion of your entire test imony, but I did feel that the 
committee certainly is capable of weighing the merits of the evidence 
it receives on both sides. 

Mr. Fisurr. I think it is very desirable, and we have tried to pre- 
sent such evidence as we can, bearing on it, and would be glad to 
secure more. 

Mr. Cramer. Thank you for your testimony. 

Mr. Brooxs. Mr. Fisher, when you submit the charts, will you 
please give u the statement at the bottom of those charts as to the 
source, Who prepared the data upon which it is founded and the charts 
were drawn ¢ 

Mr. Fisner. We will do that. 

Mr. Brooks. ‘Thank you very much. 

Mr. Fisner. I appreciate very much your giving me this oppor- 
tunity. 

Mr. Brooxs. You made a very comprehensive statement, and you 
are obviously a very well informed and ardent advocate of this legis- 
lation. 

(The letter of the Librarian of Congress follows:) 

Tue LIBRARIAN OF CONGRESS, 
Washington, D.C., June 2, 1939. 
Hon, EMANUEL CELLER 
House of Representatives, 
Washington, D.C. 

Deak Mr. CELLER: In response to your request of May 20, 1959, I am glad to 
comment on H.R. 5921 and to have this letter included in the record of hearings 
on this bill “to require jukebox operators to pay royalty fees for the use of the 
musical property of composers, authors, and copyright owners.” 

The bill, in effect, deletes the present exemption in section 1(e) of title 17, 
United States Code, under which a performance of a copyrighted musical com- 
position upon a coin-operated machine is not considered a public performance for 
profit, and thus subject to royalty payments, unless a fee is charged for admis- 
sion to the place where the reproduction or rendition occurs. In removing this 
exemption, the bill affirmatively provides that a reproduction or rendition of a 
copyrighted musical composition publicly upon a coin-operated machine shall 
constitute a public performance for profit. The operator of the machine, as 
defined in the bill, is made liable for any infringement of such composition oceur- 
ring through the use of the machine. The proprietor of the place where the 
machine is located is not considered to be an “operator” unless he owns or has 
primary control over the operation and placement of the machine. 

My remarks are directed only to the question whether the present exemption 
should be repealed, and not to the various means by which this can be accom- 
plished. Certain practical problems as to the means to be utilized to accomplish 
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the desired purpose would seem more appropriately considered by your commit. 
tee following the receipt of the necessary information brought out at the hearings, 

The right of the copyright owner to receive remuneration for public perform. 
ances of his music for profit has been provided for in the copyright law singe 
1897, and has been sustained in many court decisions. This right exists with 
respect to all public performances for profit whether rendered by live musicians 
or by recordings, in music halls, dance halls, theaters, hotels, restaurants, or any 
other public places, or in radio or television broadcasts, with the unique excep. 
tion of performances on coin-operated machines, although in fact these latter are 
both public and for profit. 

A paradoxical result of the present law is that, if a restaurant or tavern 
supplies music for its patrons without charge to them by means of live musie or, 
for example, by a wired music system, the person providing the music is obligated 
to pay royalty fees, but if the patrons pay for the musie by dropping coins in a 
jukebox, which the owner-operator has placed in the establishment for the pur. 
pose of deriving profit therefrom, no royalty fees are required to be paid. 

The question naturally arises as to why the exemption from royalty payments 
was afforded to coin-operated machines under the terms of the 1909 law. The 
only light thrown on this question in the legislative history of the 1909 aet 
appears in the report of the House committee considering the bill that ultimately 
became the present copyright law. In House Report No. 2222, 60th C« ngress 
2d session, it is stated: 

“The exception regarding the public performance of a musical composition upon 
coin-operated machines in a place where an admission fee is not charged igs 
understood to be satisfactory to the composers and proprietors of musical copy- 
rights. A representative of one of the largest musical publishing houses in the 
country stated that the publisher finds the so-called ‘penny parlor’ of first assist- 
ance as an advertising medium.’ 

Although hearings were held during the vears 1906-8 on bills looking toward 
the revision of the copyright laws, which produced three volumes of printed 
testimony, totaling 1,129 pages, it should be noted that no mentioz is made 
during these hearings of the problem of the coin operated machine exe mption, 
Furthermore, no bill introduced during this period contained any reference to 
such an exemption. The reasonable inference is that the matter was not con- 


sidered of great importance 


The exemption in question appeared for the first time in a bill, H.R. 27810, 
introduced on January 28, 1909. The House « mittee report containing the 
previously quoted reference is dated February 22, 1909. Thus, although hearings 


had been held over a period of nearly 3 years the first mention of this problem 
appeared some 38 weeks pri: to the issuance of the committee report This last- 
minute injection into the legislation is probably responsible for the fact that 
there was apparently no legislative consideration of the problem other than that 
which has been quoted above 

There was, however, in the periodical The Music Trades for February 6, 1909, 


on page 21, a discussion of H.R. 27310, ineluding the language of the bill Refer. 
ring to the last paragraph of the section which cor ned the exemption under 
discussion, the article states: “The last paragraph Or] ited in the bill 


at the suggestion of George W. Pound, representing the Wurlitzer and DeKleist 
interests 

An indication of the status of the interests referred to is found in a contem- 
poraneous publication listing certain information concerning varic manu- 
facturers Of musical instruments, the Piano and Organ Purchaser’s Guide for 
1909. It is therein stated that the Rudolph Wurlitzer Manufacturing Co. “‘sue- 
ceeded the DeKleist Musical Instrument Manfuacturing Co., in which the Wurlit- 
zers had long been financially interested.”” The further statement is made that 
the Wurlitzer Manufacturing Co. produces “the largest and most complete line 
of automatic musical instruments in the world,’ many of which are coin- 
operated. If, as indicated, it is accurate to state that the jukebox exemption 
originated at the suggestion of a large manufacturer of automatic musical 


devices, it is a reasonable inference that the purpose thereof was to remove 
from the minds of prospective purchasers of such devices any deterrent in the way 
of possible liability for performance royalties. If, as is also indicated, the pro- 
vision met with no objection on the part of the proprietors of musical copy- 
rights, it might be inferred from the committee report that under then existing 
conditions such proprietors did not anticipate the exemption would work a de 
triment to them. 
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However, mention should be made of the fact that, at that time, the main 
source of revenue from musical compositions was from the sale of sheet music. 
Public performance royalties had not then become an important source of 
income. Today conditions are very different. Now sheet music sales are quite 
an insignificant source of income to proprietors of musical copyrights. The great 
pulk of their income today comes from performance royalties received from radio 
and television, as well as from other forms of performances. 

On principle then it would seem desirable that all commercial users of musical 
performances, including jukebox operators, should be placed in an equal legal 
position as regards the liability for performance royalties. It follows that the 
jukebox exe mption presently in the copyright law should be repealed. 

However, during the many hearings held during the past several years (in 
1947 on H.R. 1269 and 2570; in 1951 and 1952 on H.R. 5473; in 1953 on 8S. 1106; 
in 1956 on S. 590 and in 1958 on 8. 1870), a principal contention of opponents 
of legislation similar to the present bill was that payment of royalties for musical 
performances by jukebox operators would place an undue economic burden on 
them. There are thus two principal issues involved in the consideration of this 
type of legislation: (1) Whether in principle the jukebox exemption should be 
repealed, and (2) whether the outright repeal of the exemption would have 
a serious economic effect on jukebox operators and, if so, whether any limita- 
tions should be placed on the royalties to be charged such operators by the 
composers or proprietors of music so used 

With respect to the first issue, it is my opinion that the issue is clear and that 
the exemption should be repealed. With respect to the second issue, both the 
Register of Copyrights and I have furnished statements in connection with 
previous proposed legislation of a similar nature, analyzing the economic issues 
then extant and indicating some doubt that the financial condition of jukebox 
operators would be adversely affected My letter to Senator Harley M. Kilgore, 
dated March 30, 1955, in connection with S. 590, my letter to Senator James O. 
Eastland, dated May 8, 1957, with respect to S. 1870, and a letter from the 
Register of ¢ ae to Senator Jos seph Cc. O'’Mahone vy, dated May 1, 1958, also 
concerning S. 1870, are published in the hearings on that bill, which were held 
April 23-25, 1958, be al the Subcommittee on Patents, Trademarks, and Copy- 
rights of the Senate Committee on the Judiciary. On January 27, 1956, I wrote 
to you in connection with the bills H.R 1316, H.R. 6855, and H.R. 6890. As to 
whether the economic aspect of this matter has changed, I suggest that your 
committee may be in a better position to weigh the opposing considerations 
after the presentation of testimony at the forthcoming hearing In this connee- 
tion, it may he noted that after an extended hearing of the Senate Judiciary 
Committee on S. 1870, the committee in its report referred to the contention of 
the jukebox industry that it “believes that an undue hardship would be imposed 
upon it if there is not some restriction placed upon organizations which might, 





in their view, charge unconscionable rates and thus force them out of business,” 
to which the committee stated its conclusion that “the committee does not share 
this apprehension.” The committee further noted statements of the principal 
performing rights societies as to rates proposed to be charged if the bill were 
enacted, and further provided that all contracts dealing with such rates be 
filed with the Register of Copyrights, who should make a report annually to the 


Congress with respect to them 
My predecessors as Librarian of Congress and the successive Registers of 
Copyrights have consistently favored the repeal of the jukebox exemption. The 
present Register of Copyrights and I are of the same view. 
Sincerely yours 
L. QuINcy MUMFoOrD. 
Mr. Brooxs. Our next witness, who is being taken out of order, will 


be Mr. William L. Whitcomb, of Tampa, Fla. 
STATEMENT OF WILLIAM L. WHITCOMB, TAMPA, FLA. 


Mr. Wurrcoms. Honorable Chairman and members of this com- 
mittee, in deference to the long dissertation just completed, and with 
regard for your time, my opinions and views having been fully ex- 
pressed as to the opposition of this proposal, I respectfully submit my 
written statement here for your approval and consideration, and I 
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cannot add further to what I have said or what has been said hereto. 
fore. 

Mr. Brooks. You are mighty kind to think about the rest of the 
people who want to testify, and it is thoughtful of you to suggest sub. 
mitting your statement, which will be included in the record at this 
point. 

(The statement referred to follows :) 


STATEMENT OF WILLIAM L. WHITCOMB IN OPPOSITION TO H.R, 5921 


My name is William L. Whitcomb. I am 46 years of age and live with my 
wife and son in Tampa, Fla., at 4516 North A Street. For the past 5 years] 
have been engaged in the business of operating music and amusement machines 
within the area of Tampa, St. Petersburg, and Clearwater, Fla., all of which 
are within a 20-mile radius of each other. 

I am a member of Palma Ceia Presbyterian Church, as is my family, a mem. 
ber of Hillsborough Masonic Lodge No. 25, Free and Accepted Masonry, of 
Tampa, Consistory of Scottish Rite, and Egypt Temple Shrine of Tampa, Fla, 
I am also a member of Egypt Temple Active Patrol and an active worker ip 
United Fund Drives each year, and enjoy serving my community in any way 
possible throughout the year. In addition to these activities, | manage to devote 
16 hours duty to my business each day, not ail work, but always available, 

At present I am operating 38 music machines, all of which are on location at 
this time. Of this number, 24 machines are in restaurants, 9 are installed in 
bars and grills, and 5 machines are installed in drugstores. I do all the servie 
ing myself and work 7 days a week and put in as much as 100 hours. These 
machines are operated on a 50-50 division of moneys collected—that is; half of 
the gross proceeds to the location and the remaining half retained by the 
operator. 

The estimated value of my machines, on location, is about $38,000 with an 
additional $2,000 worth of parts, supplies, tools, and mechanical equipment, 

The local license rate per machine is as follows: $15 per machine city, $3.75 
State, and $3.75 county. The Federal use tax is an additional $10 per year, for 
a total license and tax requirement of $32.75 per machine, for Tampa. The 
license fee in St. Petersburg is the same as in Tampa except that an additional 
operator’s license fee is required for one or more machines as an occupational 
license. In Clearwater, there is an operator's occupational license fee of 
$250 for one or more machines, but with a lower per unit license in the city 
of $2.50 each. The State and county combined fee of 
ment throughout the State. 

I use a 4-year depreciation schedule for tax purposes, but it is my considered 
opinion that the top useful life of a music machine is 2 years, with years 3 and 4 
useful only as a secondary piece of equipment in lesser locations. The older 
machines we use as rental equipment and for donations to schools, teenage 
church activities, ete. 

It is estimated that we bought in excess of $3,000 in records with an average 
cost in a local one-stop record store of about 80 cents. The single recording 
disk cost is 67 cents whereas the extended-play recording (two different songs on 
one side) costs 97 cents. The majority of our recordings are popular, rock and 
roll and older favorites on the extended-play recordings. This is probably due 
to the fact that we have very small demand for folk and country-type musie 
in the predominant reasturant-type locations. This naturally increases our 
record cost above the accepted practice of around 12 percent of the gross to 
something closer to 15-17 percent of gross collections. Then, too, a route of 
75 to 100 machines can effect a little advantage in buying their records directly 
from the manufacturer, to reduce the overall record cost, whereas the smaller 
operator wouldn’t buy in quantities sufficient to make direct buying practical. 
The one-stop shopping service seems to be the best way to purchase in small 
quantities. 

The gross return of my route in 1958 was approximately $18,000, on the old 
route of Tampa Amusement Co., which was sold in August of 1958, and $5,221 
on Tampa Music Service, which was begun as a new operation in September of 
1958. My net profit for 1958 was $3,500 worth of stock in a company which lost 
some of its original steam after the time of purchase, and which stock was 
sold by me for $2,000, representing the profit for 1958. 
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If my earnings are further reduced through a royalty arrangement with per- 
forming rights societies, I may as well forget the music business. I earnestly ask 

ou gentlemen of the subcommittee to reject this proposed bill as detrimental to 
the livelihood of music operators everywhere. 

Mr. Cramer. You would class yourself as a small operator? You 
operate 38 machines ? 

Mr. Wurircoms. Yes, sir. 

Mr. Cramer. Very briefly, what would the effect of the proposed 
bill be on you ¢ 

Mr. Wuircoms. I think my statement there as to my profit factor 
for 1958 would very clearly show I could not stand the imposition of 
any additional tax tomy business as it pertains to me. 

Mr. Cetier. Do you have any other coin-operated machines besides 
the jukeboxes # a 

Mr. Wuircoms., I have a partnership arrangement, sir, with an 
amusement route, asm: all amusement route. 

Mr. Cetier. You have pinball machines, too, do you ? 

Mr. Wuircoms. Yes, sir; legal pinball machines, bowling alleys, 
and gun machines. 

Mr. Cetier. And you lump all those funds together in your opera- 
tion? Youdonot keep them all separate, do you? 

Mr. Wurrcome. Sir, for the purpose of this statement, it has been 
separated. We do keep a separate cost and accounting of our music 
route. 

Mr. Cetier. How do you attribute the cost of your operations? Do 
you figure a certain percentage of one type of pinball operation and 
a certain percentage to coin-operated machines? 

Mr. Wuitcomsn. My cost of operations, sir, and salaries from the 
amusement division go to my partner. He has amusement machines, 
and for the purpose of an equal operation of these two similar com- 
modities for the trade, my partner takes his salary from amusement 

machines and I operate exclusively the music machines. 

Mr. Crtirr. You have 38 jukeboxes. How many pinball machines 
do you have? 

Mr. Wrircoms. We have a total of 71 pieces of equipment; 29 
pieces of amusement equipment, I guess it is. 

Mr. Cetter. And how many of these gun-shooting apparatuses do 
you have? 

Mr. Wurrcoms. They are included within that number, sir. I think 
there are some three guns, most of those being just a legal type of 
amusement machine. 

Mr. Cramer. The point you wanted to bring out, as I understand it, 
is that you have about $40,000 invested. And what was your last 
year’s income, net ? 

Mr. Wuircomps. Less than $2,000. 

Mr. Cramer. I think that is the significant point of his testimony. 

Mr. Brooks. Thank you. You are mighty kind to have come up 
from Tampa, and we are very glad to have had you here, sir. 

Now we would like to call Mr. Fabiano, of Buchanan, Mich. 


STATEMENT OF FRANK R. FABIANO, BUCHANAN, MICH. 


Mr. Fapsrano. Mr. Chairman and members of the committee, I have 
a short statement and then I have a few other remarks. 
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My name is Frank R. Fabiano. I am 59 years old, married and 
the father of three children. I am a music machine operator from 
Buchanan, Mich., and have been in the jukebox business for 9 years, 
I ™ also a distributor of Rock-Ola automatic music machines, 

am past exalted ruler of the Elks Lodge in Niles, Mich., and be. 
un to the American Legion post and the Lions Club in Buchanan, J 
am now a director of Music Operators, Inc., and also a national director 
of the Music Operators of America. I am currently serving as presi- 
dent of the Saint Joseph Valley Music Operators Association of South 
Bend, Ind. In the past I have served as State president of the Tay. 
ern Association and I am presently on the board of governors of that 
association. 

I am convinced that the passage of this bill would be a serious blow 
to jukebox operators all over the country. Even though I myself op- 
erate a route somewhat larger than the national average I am posi- 
tive that this legislati ion would make it impossible for me to continue in 
the business. 

Let me explain. I presently operate a music machine route of 115 
machines. Eighty are located in taverns, 30 in restaurants, and 5 
in drugstores. Ninety percent of my locations have a 50-50 arrange 
ment with the location owner. The other 10 percent either get a 
60—40 split or operate on the basis of a small guarantee. 

I have an investment of over $100,000 in my coin-operated phono- 
graph business. My automobiles and trucks are valued at over $10,000 
and my other maintenance equipment is worth approximately $5,000, 

In 1957, without taking a salary from the jukebox operation, I 
showed a net profit of approximately $5,000. In 1958, I grossed 
approximately $50,000 from my machines. However, I also paid 
$1,150 in Feder: al taxes, $1,800 in State taxes, and $2,200 in county 
and municipal taxes. After paying these taxes and subtracting my 
operating expenses, and again without drawing a salary from the 
operation, the result was a net loss of $5,000. 

The additional levies on operators which would result from H.R, 
5921 would easily be enough to drive me out of the jukebox business. 

As a matter of fact, I ms ive already tried to dispose of my jukebox 
route, but to no avail. I advertised for 6 weeks in “Billboard” and 
“Cashbox,” our trade publications, and received no satisfactory offers, 
With the increasing lack of profit in the operations of Jukeboxes, very 
few persons are interested in it as a business investment. 

Through my participation in the various trade groups both in my 
State and nationally, I feel I can safely say that ray depressed state 
of the jukebox operating business is nationwide in scope. I know 
that the factors which have made it impossible for me to make a profit 
from jukeboxes are factors which apply equally to other operators 
throughout the country. Basically they are increased costs and 
taxes. 

The additional burdens, both financial and administrative that 
H.R. 5921 would place on the operation would be intolerable. 

I am confident that this subcommittee will take all of these factors 
into consideration when it decides on the future of this bill, and that 
you will not recommend the enactment of a law that would unques- 
tionably increase the economic problem of so many small businessmen. 

I would like to thank the aa ommittee for giving me this oppor- 
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tunity to testify against this bill, which I know would be so damaging 
not only to my self and other operators but to everyone connected with 
the juke ‘box industry. 

This statement was taken, of course, from my jukebox operations. 
Now I have an operation of 213 games in connection with my jukebox 
operation. I will stand here and tell this committee that on my game 
operation, I have been in it for 21 years, and I have shown a profit 
every year that I have been in it. I happen to be secretary of the 
southwestern Michigan licensees, and that is the licensees of south- 
western Michigan. I am also on the State board of governors of the 
Michigan Tabletop Licensees Congress, which is a State organization. 

And in connection with that I want to state that my State organ- 

ization, my southwestern Michigan licensees are fully in accord with 
me against this bill or any other bill of this kind. They realize the 
fact that the burden would also fall upon them. And little do I have 
to tell you that there is plenty of recession among the licensees be- 
cause ASCAP is trying to collect a lot of fees and they are increas- 
ing their fees right along. I answer many problems on ASCAP for 
my licensees. 

T think it is a known fact that BIM is also trying to collect, but 
they are not getting that foothold. But we are having much trouble 
with ASC AP because they come in and take more money from the 
licensees, even though the licensees today are doing less business in 
their places of business. 

Mr. Brooxs. Do you have any questions, Mr. Chairman? 

Mr. Cevuer. No. 

Mr. Brooks. Mr. Cramer? 

Mr. Cramer. No. 

Mr. Brooks. I want to thank you very much for your testimony. 

The committee will stand adjourned until 1: 30. 

(Whereupon, at 12:30 p.m., the committee recessed to reconvene at 


1:30 p.m. of the same day.) 
AFTERNOON SESSION 


Mr. Brooks. The committee will come to order. 

At the request of his counsel, we will accept the statement of Mr. 
George B. Herndon, Fayetteville Music Co. and mayor of the city of 
Fayetteville, N.C. 

(The statement referred to follows :) 


STATEMENT OF GEORGE B. HERNDON IN OpposITION TO H.R. 5921 


I am George B. Herndon, owner of the Fayetteville Music Co., and mayor of 
the city of Fayetteville, N.C., having been elected recently for my fourth term 
without opposition. 

I was educated in the Fayetteville city schools, and North Carolina State Col- 
lege. I am chairman of the official board of Hay Street Methodist Church, past 
president of the Kiwanis Club, and many other boards and organizations. I am 
here to testify in opposition to H.R. 5921. 

In my jukebox route I use about 50 machines. I do not operate any other 
type of coin-operated machine. In this latter respect, I am particularly vulner- 
able to the detrimental effects which the enactment of H.R. 5921 would un- 
doubtedly have upon the jukebox operation generally. This is so because I 
annot rely on amusement games or vending machines to carry my automatic 
phonograph operation. 
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My 50 machines make my jukebox operation representative of the nationg) 
average. sesides being typical in respect to size, the “average” operator and J 
unfortunately have something else in common. This is our modest income, 

In 1958 my gross income from jukeboxes was $32,256.15. My net revenue wag 
$4,534.35. As a matter of fact, 4 years ago I was forced to apply for a license 
as a real estate broker in order to supplement my income. You just can’t deny 
the fact that with the increased costs of operation and higher taxes, it is be 
coming increasingly difficult for the jukebox operator to make even a modest 
living. 

For example, in 1958 I paid a North Carolina operators license tax of $1069, 
Each jukebox was also assessed $10, and I had to procure county and city 
licenses at $5 apiece per jukebox. All in all, the taxes for 50 jukeboxes were 
$1,100. These taxes are just one factor in the general cost of operation. Our 
biggest problem is that we are consumers and simply cannot pass the increased 
costs on to our customers. The market just won't bear it. Thus the operator 
is caught in the squeeze between increased costs and his inability to raise the 
price of his services, an impossible situation to say the least. 

The addition of a royalty payment and whatever other hidden expenses 
H.R. 5921 would bring is a burden my operation simply could not absorb, 

I try to be an understanding man, and I use the Golden Rule as my guide, but 
I sincerely state the jukebox operators cannot afford any increase, or royalty 
on records, or records played or used on jukeboxes. 

For the foregoing reasons I urge the members of this commitee to reject 
H.R. 5921. 

Mr. Brooxs. Mr. Barrett, Mr. Paul Barrett. We will be pleased 
to hear you and you may proceed. 


STATEMENT OF PAUL BARRETT, SONGWRITER AND PUBLISHER, 
SAN FRANCISCO, CALIF. 


Mr. Barrerr. My name is Paul Barrett, and I reside at 1720 York- 
town Road, San Mateo, Calif. My office is 709 Central Tower, San 
Francisco, Calif. 

I appear here today with an unusual background that gives me the 
opportunity to present to you an approach to H.R. 5921 that I sin- 
cerely doubt any other witness can properly present to you. 

I am a songwriter and have composed ap yproximately 40 copy- 
righted musical works. Iam also a music publisher and I own a con- 
trolling interest in Paul Barrett Music, Inc., a publishing firm which 
owns the copyrights of approximately 150 songs which have been 
published and distributed. 

I am affiliated with BMI as a songwriter and publisher and my 
copyrights are licensed by that performance rights society. 

I am the sole owner of Embee Records, of San Francisco, operat- 
ing under license of the American Federation of Musicians. Ree- 
ords of this firm have been distributed throughout the United States 
and Canada. I also have a controlling interest in Skystreak Records, 
Inc., which is located in San Francisco. This company has recorded 
many tunes, both ASCAP and BMI controlled. 

I appear here to oppose H.R, 5921, now before the Congress, re- 
specting copyright legislation, because I strongly believe that it will 
destroy the jukebox industry. It will not help, but conversely, will 
damage songwriters and publishers, especially the young writers and 
the small publishers. In my opinion, the bill would be harmful to 
songwriters, publishers, the record manufacturers, the jukebox in- 
dustry, and most important, the public. Its only apparent purpose 
is to enrich a few persons in ASCAP, and similar licensing agencies, 
and tighten the hold of a monopoly. 
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Under the present law as embodied in the Copyright Act of 1909, 
which has been in operation for 50 years, the new composer, the small 
publisher, and small record company are presented with a medium 
through which they can become successful in their endeavors. 

Section 1(e) of title 17, United States Code (Act of March 4, 1909, 
Public Law 349, 60th Cong., 2d sess., as amended) reads: 

The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for profit unless 
a fee is charged for admission to the place where such reproduction or rendi- 
tion occurs. 

That paragraph states that the performance of a phonograph rec- 
ord in a jukebox shall not be considered a public performance for 
profit. When Congress adopted this legislation it must have had in 
mind the meaning of the word “public.” I note that Webster’s dic- 
tionary defines “public” as “of or pertaining to the people ; relating 
to or affec ting a nation, state or community at large.” The legisla- 
tion itself is ample evidence of the conclusion that C ongress did not 
consider that playing, for example, to a group of eight people could 
be considered as a public performance for profit. 

The people who have been promoting this legislation for years are 
well aware of the meaning of the term “public performance for profit,” 
and in stating that the playing of a record on a jukebox to an average 
of eight people per play is a public performance for profit, these 
people are making a mountain of public performance talk from a 
molehill audience of eight listeners. 

let me give you some examples of public performance and the 
fees that I have received from the kind of public performance which 
is unquestioned. My licensing contract with BMI provides that when 
my song is played on a radio network I receive 6 cents per station. 
When pl: iyed on a single station | receive 4 cents per station. Thus, 
if my song is played on a station network of 25 stations, I receive 
$1.50 per pl: iy. One 25-station network plays to approximately 25 
million persons in 11 States, according to published figures. A single 
station may play to more than a million persons, and it might play to 
several million. The proponents of this legislation have not explained 
this to Members of Congress, at least so far as I am aw are, and I have 
testified before two other congressional committees on similar legisla- 
tion. The proponents of this bill have not explained how they arrive 
at $1.50 for a play to 25 million people and wish to assess a jukebox 
operator for a play to, at the most, maybe a couple of dozen. The 
disparity between the figures is so enormous as to make it unbeliev- 
able that sincere persons would advocate such legislation. 

In support of this statement, Mr. Chairman, I have three photostatie 
copies of documents here that 1 request be admitted as a part of my 
testimony and so entered in the record of these hearings. 

The first is a photostatic copy of a newspaper clipping from the 
San Francisco Examiner dated October 6, 1953, the title of the column 
is “Day and Night with Radio and Television. 

Another is a letter from the Western Radio Broadcasting Co. dated 
November 3, 1958, to Embee Records, the recording company that I 
own. 

Another letter from Radio Station WHEW. 

{ would like to submit those. 
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Mr. Brooks. Without objection they will be accepted as part of 
your statement. 
(The information referred to follows :) 


Rapio Station WHEW!}, 
May 30, 1959. 
DEAR Sir: Radio Station WHEW !, with 1,000 watts power, will begin opera- 
tion within 4 weeks’ time to serve the greater West Palm Beach area, comprising 
a population of approximately 200,000. 
WHEW! will be very music conscious, and we will submit listings to Cash Box 
magazine. 
The purpose of this letter is to acquaint you with this new radio station and to 
ask that you place us on your mailing list for all releases. 
Send all releases to Radio Station WHEW !, Post Office Box 2905, West Palm 
Beach, Fla. 
Please be assured that we will cooperate with you to the fullest extent to 
see that your releases are promoted over WHEW !. 
Sincerely yours, 
ROBERT HECKSHER, Owner, 


[From the San Francisco Examiner, Oct. 6, 1953] 
DAY AND NIGHT WITH RADIO AND TELEVISION 
(By Dwight Newton) 

MEET PEGGY BOYCE 


The voice of Peggy Boyce is louder than Ethel Merman’s. 

Peggy doesn’t sing, croon, crack jokes or yodel. 

Yet every week she’s responsible for 350 hours of pop-go-round programing 
beamed by 25 radio stations in 7 Western States. 

If you haven’t heard about this you're unlucky. Because Peggy is the gal 
who selects records and molds the musical habits of millions on the lucky Dance 
Time program (heard locally on KGO every night, 9 to 9:30, and from 10:15 to 
midnight. ) 

Peggy has auburn hair, brown eyes, ivory skin and beautiful ears trained for 
beautiful music. Really. 

She was a small town girl, from Prineville, Oreg., attended Marylhurst Col- 
lege, Portland, majored in classical music, planned to be a music teacher. Still 
plays the organ and piano, but not “pops.” 

Consequently her work for Dance Time is as objective and point-of-viewless as 
her agency could wish. She’s interested in appraising but one thing—what most 
of the people like to hear most. 

She hears every record made, sends “required playing” lists to all her stations. 
Try dialing KGO some night, then switch to KMOD, Modesto, KXOB, Stockton, 
or KFBK, Sacramento. If the jockeys are running per Peggy's schedule you 
may hear the same bar of the same tune at the same moment. 

Except on Saturday nights. The famed ‘Lucky Ten” selections are determined 
by record sales in the station’s immediate territory. Thus a “Lucky Ten” list in 
San Francisco may differ from one in Walla Walla or Tucson. 

Peggy follows a system established by Burt Granicher 12 years ago, adhering 
tightly to Granicher’s self-coined slogan: “A maximum of music with a minimum 
of talk.” 

Three days a week she goes to KGO and plays every new tune issued. She 
grades them for type, tempo, and appeal. 

Her ear is so attuned to public reaction she can determine on a first hearing 
if a tune will last 2 weeks or 2 months. She'll immediately discard any record 
she thinks the people won't like. 

“Did you ever junk a record that later became a hit?” I asked. 

“Only once,” she admitted, “I still can’t understand how I misjudged it.” 

But maybe youcan. It was “Doggie in the Window.” 
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WESTERN BROADCASTING Co., 
Los Angeles, Calif., November 3, 1958. 
EMBee RECorDS, 
gan Francisco, Calif. 

GENTLEMEN: You want your recordings to be heard and appreciated by as 
wide an audience as possible. KQXM can do that for you. Several months ago 
I mentioned KQXM’s broadcast plans to you. Now I’m able to announce our 
on-the-air date as mid-December. Just in time, in fact, for us to remind the 
enormous southern California market that good recordings make good Christmas 


presents. 
And KQXM’s authorized 83,000 watts, making it southern California’s most 


powerful FM station, will blanket most of that market—24,000 square miles with 
a population in excess of 5 million. 

In program policy we’re dedicated to good music and fidelity broadcasting. 
We're installing the finest equipment (Ampex and Fairchild, for example) to 
reproduce every nuance in your finest recordings. I am personally eager to 
present to musie lovers here many of the outstanding materials from your 
recorded library. 

I assure you that any courtesy materials supplied from your library will 
receive not only full broadcast credit but also my own personal interest in their 
effective presentation. There may be special promotional plans we can work out 
to our mutual benefit later on. 

Please let me hear from you soon as to how we may draw from your catalog 
those items of special interest to us and our listeners. And let me know any 
thoughts you may have on just how we can be of service to you. 

Sincerely, 
JOHN Davin Georce, Program Director. 

The jukebox is practically the only outlet through which a new com- 
poser, a small publishing firm, and a small ree ord firm can get started 
on the way to success, because it provides a simple, profitable way for 
these groups to bring their music before a large segment of the record- 
buying public. 

While I do not deprecate the ultimate advantages that these three 
types of people may receive from large performance rights fees 
through the existing performance rights societies, it is my contention 
that that source of revenue takes years and years to mature into a 
respectable amount. In the meantime, the new composer, as well as 
the small publishing and recording firms, has an immediate and lucra- 
tive source of revenue because of the availability of jukeboxes for the 
placement of their recorded songs. The mechanical royalties from 
records purchased by jukebox operators enable us to obtain ready 
and quick revenue which is so necessary for the small businessman. 

Under the present method by which the songwriter is paid for the 
use of his song on records, he is paid directly, without collection costs, 
and his pay is based upon the public dem: and and popularity of his 
work. It is based on performance in its best sense. He is paid 
quarterly for the previous quarter’s royalties, which is in substantial 
contrast to payments I have received from performance rights societies 
for royalties that have accrued over a period of 4 or 5 years prior to 
payment. 

I have taken a personal interest in opposing this bill even though I 
am licensed by BMI which is sponsoring this legislation, because of 
my special knowledge oar ame the jukebox industry. I have been 
privileged during the last 12 years or more to know intimately people 
who are engaged i in the si ledlinin industry as music operators. I have 
learned from these people first hand that this business is not nearly 
as lucrative as the average layman is erroneously led to believe. 
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From my experience with these operators [ am certain that the 
imposition of a financial burden on the average operator requirin 
royalty payments for performance rights for music ew through 
jukeboxes would result in the discontinuance of a high percentage ‘of 
the jukeboxes presently operated by the music operator. In view of 
the fact that the ee as a group are the largest purchasers 
of records in the Nation, the loss of these locations will undoubtedly 
cut down on record sales. 

As the head of a record company, I definitely know that I, as wel] 
as many of the other small recording companies throughout the coun- 
try, would be seriously affected by that fact. 1 know if fewer records 
are played in fewer jukeboxes throughout the country, that the song 
that I record has less chance of complete exploitation than it did 
before. 

I also know that the songwriter will suffer greatly as a result. There 
is no question in my mind that the playing of records in jukeboxes wil] 
popularize any song. Asaresult, there are more sales of rec ords, more 

sales of sheet music, and more revenue that comes to the composer, the 
small publisher, and the small recording company. 

This bill is unfair in that it would require and force all songwriters 
and publishers to join ASCAP, or a similar licensing agency, to colleet 
these new fees which would be created if the bill became law. At the 
present time, such membership is not necessary in order to assure a 
reasonable return on a song or recording, as payment is now made by 
the publisher or recording | company in a direct payment to the song- 
writer or publisher on the basis of sales without deduction for collee- 
tion costs. No collection agency, such as ASCAP, needs to be in- 
volved. Why force this unnecessary membership if the songwriter or 
publisher is not desirous of it # 

If this bill is passed, we know that ASCAP and similar licensing 
agencies will a a charge in the nature of a royalty for the use of 
records in jukeboxes. From past experience, these : agencies would use 
one of two possible forms of collecting such royalty, either a specific 
charge for each record played, or a flat rate for each jukebox. 

C harge per play method: This would undoubtedly be an attempt to 
make a specific charge and thus receive a portion of each 5 or 10 cents 
that is spent to play a record on a jukebox. This would obviously cre- 
ate a monumental task of bookkeeping in order that each copyright 
owner should receive his fair share. It is definitely possible that 
after the expense of collecting, calculating, and then making discounts 
and charges therefrom, the copyright owner would not receive much 
in relation to the charge made. ‘This would not be fair to the copy- 
right owner. 

Flat rate system: Applying the flat rate to each jukebox would 
avoid some of the bookkeeping expenses of the other system. But, if 
this system is used, it would be impossible to distribute the fee 
collected in accordance with the play of the particular record in the 
machines. As a copyright owner and entitled to receive this fee, I 
would want the fee divided in accordance with the use of my record. 
This would not be possible under this system. 

Alternative plan: Instead of the legislation proposed herein, I 
favor an adjustment of the copyright mechanical license fee. A 
mechanical license fee of 2 cents has existed since 1909. It is only 
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fair and equitable that this fee should be adjusted so as to conform 
with the changes in the purchasing value of the fee received since 
1909. 

I believe that an increase in payment to the songwriter and com- 
poser is long overdue with respect to music on records, and I am as 
certain as | am that I am here that, were it not for the dog-in-the- 
manger attitude of the powerful, monopolistic ASCAP, we publishers 
and songwriters would have had an increase long before this. I urge 
upon this committee and this Congress that legislation be initiated to 
increase the mechanical royalty so we who are entitled to it may 
receive it, and that we follow the method which Congress was wise 
enough to institute so many years ago, and which has proven so 
efficient, by direct payment to the average songwriter and publisher 
instead of payment through a collection agency, such as ASCAP, 
making a deduction for the collection. If you will analyze the formula 
by which ASCAP pays such publishers and writers as myself, you 
will find that if you adopt the legislation proposed you will be depriv- 
ing me of what is justly mine and enriching the few who control 
ASCAP. 

I want this committee to consider what this proposed legislation 
would do to songwriters and publishers generally. I refer you to a 
specific example, that of Mr. Bob Merrill, who testified before this 
subcommittee in hearings on H.R. 5473 on October 25,1951. Merrill 
was a number of ASCAP and was paid for the use of his songs in 
television, radio, wired music, and performances in restaurants and 
nightclubs. His royalties from all of these sources for 2 years, for all 
of his compositions, averaged $439.07. During that period he had 
produced some of the biggest hits ASCAP had, and the record sales 
were about 6 million on 1 song alone—“That Doggie in the Window.” 
Now consider that it is accepted formula in the business that the income 
from performance fees is about the same as the mechanical fees from 
the sale of records. Thus we have a situation in which Merrill re- 
ceived in the neighborhood of $120,000 from his mechanical fees for 
one song alone for a 2-year period and about $1,000 from ASCAP for 
all his songs. If you are looking for proof of what this bill will do 
to the songwriters and composers, you can see that it will produce hun- 
dreds of thousands of dollars for ASCAP, which will be paid to a few 
of those who control it, and that the average songwriter would starve 
on what he gets from ASCAP. His only hope for a fair return for 
his efforts is through mechanical royalties and sheet music. If what 
ASCAP proposes is sound, why don’t you consider depriving the song- 
writer of his mechanical royalties and being generous to him and 
helping him, as ASCAP proposes to do, by putting all of those fees 
in ASCAP and the other performance rights societies? It is im- 
possible to peer this proposal unless you are willing, also, to take 
away the mechanical royalty fee, since the two cannot stand together 
as each being sound, proper and fair. 

If you really want to help the songwriters, the fellow the copyright 
law is supposed to help, increase the record royalty to a base of 4 
cents. This abalantale increases the return to the songwriter and 
publisher and would result in income which would be paid in accord- 
ance with its intended use as a performance for profit as distinguished 
from a public performance for profit, as, for example, when played 
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on a radio network to millions of persons for profit. It would be 
paid directly to the songwriter or publisher without deductions of 
a licensing agency such as ASCAP. 

Under this plan, if all the 550,000 jukeboxes in the Nation were to 
use a songwriter’s record and none were replaced and no other sales 
of the record made, the songwriter’s and publisher’s profit would be 
an immediate $22,000—a substantial return from one single souree 
for one tune. Ask ASCAP how much the songwriter would receive 
from ASCAP for such a song if this legislation were adopted. You 
should want to know, and we who are directly affected are entitled to 
know. 

In some respects, a copyright must be likened to a patent as the 
protector of original thought. The holder of a patent on a washing 
machine receives no more from a coin-slot-operated machine in a 
laundromat than he does for the washing machine sold for home use, 

In fine, I believe that a songwriter or copyright owner should be 
paid in proportion to the use that is made of his property. And I 
furthermore believe that the above statement sets forth the most prac- 
tical and equitable manner in which the payment can be made. 

I thank you, Mr. Chairman. 

Mr. Brooxs. Thank you very much for a fine and interesting state- 
ment reflecting your viewpoint which we have not yet heard. 

Mr. Barrerr. Thank you. 

Mr. Brooxs. Any questions, Mr. Lindsay ? 

Mr. Linpsay. Let me ask one question of Mr. Barrett. 

Mr. Barrett. Yes. 

Mr. Linpsay. I suppose if you increase the mechanical royalty to 4 
cents that still you would have the conditions of the marketplace 
taking hold and your actual royalties might stay at the same level 
where they are now. That would be possibility, wouldn’t it? 

Mr. Barrett. That is true in any business so far as I know. The 
law of supply and demand governs it. 

Mr. Linpsay. Would that not also be true in the case of the per- 
formance royalty? In other words, if you extended the protection 
of the property right here into the area of performance by adopting 
a ceiling, for example, would it be possible that the same conditions 
in the marketplace would take hold and that the stresses and strains 
of the economics would bring the thing down to a sensible level just 
as it would in the case of a theoretical increase in the mechanical 
royalty? Do you see my point? 

Mr. Barrett. I cannot see the point of charging a public perform- 
ance for profit where no public performance for profit exists. By the 
very nature of jukeboxes how could anyone tell how many times my 
record was played in the box without a very expensive system of 
bookkeeping and monitoring of that record # 

Mr. Linpsay. Assuming that the property right is there and as- 
suming, if it is there, that it extends to the area of performance. 

Mr. Barrett. Yes. 

Mr. Linpsay. Assuming that for a minute, whether or not you agree 
with that as a proposition—— 

Mr. Barrett. Yes. 

Mr. Linpsay. Is it possible that the economics of the situation 
would have the same result there as it does now in the case of the 
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mechanical royalty, that is to say, a theoretical 2 cents, which as I 
understand it, is not received ¢ 

Mr. Barrett. It is not received ? 

Mr. Linpsay. They cannot get it. 

Mr. Barrerr. You can get it as a publisher and having issued 
mechanical licenses, I happen to know I have them. I can get it and 
you do get it. It is only in cases where they promote your song 
initially. An unknown song and unknown writer is certainly not 
entitled to considerations tha at an establishing song and songwriter 
is. So we always get the 2 cents in what is called a cover record. 
For example, when it is recorded by one company after the first one 
has ot ded it. Then we always get the 2 cents. But in the first it 
does not. I think the laws of economics and supply and demand apply 
to all businesses as well as to the music business. 

Mr. Linpsay. Isn’t that my point, then ? 

Mr. Barretr. Yes. 

Mr. LinpsAy. That if you had legislation of this sort and it proved 
to be damaging to songwriters for the simple reason that the records 
were not selling to the jukebox industry ¢ 

Mr. Barrerr. That is right. 

Mr. Linpsay. ‘Then would there not be a counteraction taking place 
which would correct that? In other words, you are all in the same 
boat. The songwriter stands to gain, the jukebox industry stands to 

yain, if there is a greater sale. In other words, if more money goes 
into the box, by theory you all stand to profit ? 

Mr. Barrerr. That is right. 

Mr. Linpsay. At any time you enact legislation which has the effect 
of doing the reverse, but has enough room in it for compromise. 

Mr. Barrerr. That is right. 

Mr. Linpsay. I suppose the laws of supply and demand would 
adjust it and br ing it bac ‘k to a sensible level. 

Mr. Barrerr. That isright. And the conditions were compromised 
under the mechanical license fee insofar as use of records was con- 
cerned. We had it all along. It has been satisfactory and earnings 
have increased from that source. I can see no reason why that should 
not be continued. It has proven successful. Experience has shown 
that method is successful in giving the songwriter the direct payment, 
as much as the traffic will bear, whereas the other has not shown that. 

Mr. Linpsay. You are a member of BMI? 

Mr. Barrett. I am a member of BMI. 

Mr. Linpsay. Do the same conditions that you state apply to 
ASCAP also apply to BMI? 

Mr. Barrett. All I know is from the record about the payments 
to Bob Merrill in here under the ASCAP formula. I am very well 
satisfied with the payments that I receive from BMI, and I think 
they are fair and equitable because so far as I know they pay all in 
proportion to what their music earns. They have no formula 
whereby they distribute to people because of seniority or availability 
or whatever other things I heard about the ASCAP formula of dis- 
tribution. 

Mr. Linpsay. Thank you very much. 

Mr. Brooks. Thank you very much for coming down to be with us. 

Now we would like to call Mr. D. D. Patton, music machine opera- 
tor from Turlock, Calif. 
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I might suggest that in the interest of time and the fact that we 
are going to be subject at any time to be called back to the floor, we 
might operate on the 5-minute rule for the operators who are here 
whose testimony is substantially the same about their operations, 

If you take about 5 minutes to summarize it and submit your state. 
ment we would be pleased. 

Mr. Parron. Mr. Chairman, I was just going to suggest that. 

Mr. Brooxs. Thank you, sir. 


STATEMENT OF D. D. PATTON, TURLOCK, CALIF. 


Mr. Chairman, and the members of this committee, as you know 
my name is D. D. Patton, and in this testimony we highlighted the 
principal things that I think you should know. 

One of the things i is that our gross per machine is $8.48 per week, 
and I would like to say this, that I heard the testimony this morning 
where there were a lot of big figures, $500 million, up to a billion 
dollars. 

I have been in this business 30 years and all I have ever found in 
the business was hard work. This year, closing our books on the 
31st of March, we operated at a substantial loss. So I just cannot 
understand where all the money comes from, because we are not 
getting it. 

Thank you very much. 

Mr. Brooxs. You are very kind. We appreciate your coming in 
and appreciate your contribution to this committee. 

Mr. Pa atron. Mr. Chairman, will this written record be made a 
part of the record? 

Mr. Brooks. That is correct. 

(The statement referred to follows :) 


STATEMENT OF D. D. PATTON IN OPpposITION To H.R. 5921 


My name is D. D. Patton. I reside in Turlock, Calif. Together with my 
son, William (Bud) Patton, and my stepson, Leslie Atherton, I own and operate 
the Patton Music Co., a corporation of the State of California. 

I have been in the automatic phonograph business since 1932 and my company 
now owns and operates 255 of these machines in the area of the San Joaquin 
Valley extending from Tracy in the north to Chowchilla in the south, a distance 
of about 100 miles. 

Our business is actually a small one. We employ altogether 10 people in 
addition to myself and my two sons. 

It has been our experience that receipts from operation of our phonographs 
have dropped each year since 1953. This has occurred notwithstanding the 
fact that we have diversified our operations by adding cigarette-vending ma- 
chines in order to avoid operating at a loss. We began adding these vending 
machines to our operations in 1949. In this way we succeeded in avoiding 
operating losses until 1958, when for the first time we actually operated our 
business at a net loss for that entire year. 

Our gross receipts for our fiscal year ending March 31, 1959, were $8.48 per 
week per machine. 

We operate most of our machines at prices per play of 10 cents and 4 plays 
for 25 cents. We changed over to these prices about 3 years ago from prices 
of 5 cents and 6 plays for 25 cents. This change in the price per play, however, 
did not increase gross revenues because we were faced with increasing costs 
of operations throughout this whole period. 

Our company purchases about 25,000 records per year which, at the statutory 
royalty rate of 4 cents per record would amount to a yearly total of $1,000 in 
mechanical fees for the songwriters and publishers. 
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We are very concerned about this bill, H.R. 5921, which is now before the 
committee because the imposition of any performance fees would seriously affect 
our business which has already in the past year run at a deficit. 

If fees of $15 to $25 per phonograph were to be imposed on us as the proponents 
of this bill have suggested, it is easy to see that the additional burden on us 
would run from $3,750 to over $6,000 per year. Gentlemen of the committee this 
isa burden we could not withstand. 

It is our understanding that this bill actually does not fix any maximum 
limit on fees that could be charged and that they might even be larger than those 
which have been suggested by ASCAP. Moreover we understand that such 
fees could be charged by every performance rights society so that there is no 
way of telling what the total amount of fees would be if this bill were passed. 

I hope the members of this committee can understand our opposition regarding 
this legislation. It would be impossible for us as businessmen to successfully 
run our business under conditions where we would not know from one year to 
the next how much our copyright liabilities would be. 

I feel certain we would have to seriously consider giving up our automatic 
phonograph operation if this bill were passed. Therefore, I want to take this 
opportunity to earnestly request this committee to reject this bill. 

Mr. Brooxs. Mr. LeStourgeon, LeStourgeon Distributing Co., 


Charlotte, N.C. 


STATEMENT OF LAWRENCE LeSTOURGEON, LeSTOURGEN 
DISTRIBUTING CO., CHARLOTTE, N.C. 


Mr. LeSrourceon. I am not going to read my statement. I do 
want to touch on just two or three highlights. 

In North Carolina nothing is legal but music. Therefore I have 
a 53-piece operation and the figures are prepared by N. Pullin & Co., 
cortihed public accounts of Chi arlotte, which I will be glad to put in 
the record. It is all in detail, all the kinds of expenses and everything 
else involved. 

Mr. Brooxs. The statement of the operation ? 

Mr. LeStrourcron. That is correct. 

Mr. Brooks. Fine. We will accept that. 

Mr. LeSrourcron. Needless to say I did not get $2,500 out of the 
business during the year so I have to do something else to help make 
a living. That is strictly a 53-piece operation of music machines. 
Here are some of the highlights. 

I did roughly $34,000 worth of business. Expenses were $30,678, 
leaving $3,438 which is an average of $6.49 per machine. I took out 
$2,500 rand you can call it salary, return on investment, whatever you 
want, which amounted to $4.72 per machine per year. I had left $938 
to pay taxes on or $1.77 per machine per year. 

I assure you it is a well-run music business. 

We paid an average of all kinds of taxes of $41 per machine for 
the vear. 

We do not have a State association. We do not have any of these 
location contracts that I heard something about. We do not get any 
front money. We hope we get 50-50 out of the machines. Sometimes 
we have to give a little bit more. 

We heard the conversation about the percentage of 200 selection 
machines and 100 selection. I tell you that the more records you put 
on it the less the machine plays. It does not increase the play. It 
takes more time to read them. I am talking about on the average from 
my own experience. 
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I also am a distributor in a separate company. My sales of 200 
record machines I do not believe run 1 in 10 this year. The *y are buy- 
ing the 100, 20’s and 50’s. 

This might interest you. We have tried to go to 10-cent play. I 
would say in our country 10-cent play is perhaps on 50 percent of the 
machines. It would be wonderful if it doubled the take. The first 
few weeks it will go up maybe as much as 15 or 20 percent by putting 
it on 10-cent play and then it comes back to almost where it was be- 
fore. Some certain types of locations you have to go back to a nickel 
because it just won’t pl: ry at all on a dime. 

That is about the gist of it. 

One more thing. T have got a depreciated value of $31,824, of which 
I still owe $19,269. 

I like bookkeeping , incidentally, and the reason I see I am staying 
in the business is because I am borrowing on the future. Instead of 
financing on 12 months I am now finance ‘ing on 24. The industry is 
beginning to talk about 30 and 36, which in my opinion absolutely 
will not work. The day is coming when it is all going to catch up 
with us and we are just going to be out of business on that kind of a 
basis. 

Mr. Brooks. You are very kind to come down and we appreciate 
your contribution to the committee’s knowledge on this matter. 

Have you any questions on this matter ? 

Mr. Linpsay. No, thank you. 

(The statement referred to follows:) 


CAROLINA CoIN LocK Corp., CHARLOTTE, N.C. 


Balance sheet 


— o- 


| Mar. 31, 1958 | Mar, 31, 1959 
ASSETS 
Cash. Pi ctdedamaliog A $410. 46 | $1, 030. 67 
Accounts receiv: ab le. ; | 5. 99 | 1, 235. 45 
Organization expense soa cake | 160. 36 | 160. 36 
Cash value—life insurance i 713. 25 974. 73 
Prepaid licenses... --. ‘ 230). 90 279. 57 
Fixed assets... 4 —— 1$60, 980. 38 $46, 572. 24 
Less: Reserve for de a tarcttttcncancasespinngis | 30,404.35 30, 576.03 34, 648.36 31, 923. 88 
ES ee a il a at 32, 096. 99 35, 604. 66 
LIABILITIES 

Accounts payable. ........-- , i oe 856. 16 
Contracts payable....... ; ‘ ee 13, 983. 59 19, 269. 66 
Accrued items: | 

Taxes ee eee . OR. AT OR. 73 

STE iit ernie : ee ; ; -----| 1,054.60 1,153.17 85. 00 183. 73 
Income taxes payable... ; ee ‘ seal 544. 65 320. 81 
Net worth | 

I lt as a al 10, 550. 00 10. 550. 00 

ae il ils * 5,009.42 15, 559. 42 5, 280.46 15, 830. 46 

I Sn eR Be ot hoa 32, 096. 99 35, 604. 66 


Ne ee 
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FISCAL YEAR ENDED MAR. 31, 1959 


Income 


Phonographs-- - - - néietes hinatdirniee saath wwtioe 
Weight scales : wae setilpe le 
Amusement machines £6 cho 2 
Miscellaneous (records sold) Lf. codeut 
Metal typers ; j ; ? sid 


Sale of fixed assets____-.-- wt Gin ot Dee 


Total — 


Record and needle expense 
Office expense 

Auto expense 

Parts and supplies 


Freight 

Salaries 

Compensation of officers (schedule 

Interest (schedule) : i os a 


Life insurance premiums 

Insurance expense 

License expense o — ‘ weal 
Taxes (schedule) - 

Service expense : 

Telephone : aha 

Legal and auditing 

Depreciation (schedule) t ‘ 2 
Metal typer discs__ 
Rent 


Agent’s retainer fee 
Total 

Net income per books ct aati 

Add: Life insurance premiums, officers _ - - 

Add North Carolina income tax_..- 

Net income, Federal 


Compensation of officers 


Name rit Time de‘ 
= : : . | 2 ;. ar 
L. F. LeStourgeon..- ....| Secretary-treasurer Part... 
i | President Ful 
Tot ee 
| 


Interest 


American Commercial Bank, Charlotte, N.C 
Bank of Commerce, Charlotte, N.C 


mt OO CO 


| 
voted | Stockownership 


29, 296. 67 


602. 77 
909. 35 
19. 60 


, 634. 70 
, 653. 48 


34, 116. 57 


. 689. 23 


209. 54 


, 064. 26 


527. 66 
51. 94 
950, 00 


, 290. OO 


, o2k. 15 


346. 19 
129. 40 


, 201. OS 


128. 37 
192. 38 
189. 60 
72. 50 


, 431. 42 


390. 00 
300. 00 
500. 00 


3, 524 72 


591. 85 
346. 19 


938. 04 
56. 28 


881. 76 


Amount 


$2. 590. 00 
5, 830. 00 


$528. 95 


1, 133. 09 





1, 662. 04 


Less: Interest refund, Rock-Ola Manufacturing Corp., Chicago, Tl_- 


140. 89 


wrrtee 
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Tazres 

I NN a cs cscs crctnecaphn eas anmbin nieealticondiioyd gianna dailennai $3, 72 
I ac Umno a ss ccceerene es anincoeemmentinn 45. 56 
I ein canada bie 226. 94 
Personal property tax, Catawba County, N.C_.------__-_____________ 13.11 
nn: ROOTES £05. Olly OF TUR, NG) occ cc enewencedneeiens 3. 78 
pennant property tex. city Of Hickory, N.C... .nnccencendecsriccccocuse 18. 14 
Personal property. tax, Cleveland County, N.C..----_--__--_____-____ 16. 79 
Personal property tax, city of Florence, §.C_...---_--__ ee ee 20. 80 
Personal property tax, Florence County, S.C__-.--.--_-----.----_-__ 21, 76 
Personal property tax, Mecklenburg County, N.C__------.---________ 13. 77 
a a a seein naniacas " 44. 00 

428. 37 


Marcu 31, 1959, 
Sale of fired assets 














| 
| Accumu- | | Gain on 
Classification | Date | Date sold Cost lated | Sales | sale of 
| aequired | depre- price | fixed 
ciation | } assets 
i ' 
1438 Rock-Ola Phonograph | Oct. 31, 1953 April 1958____. $975. 00 | $877.50 | $325 | $227.50 
133015. } | 
1438 Rock-Ola Phonograph | Dec. 23, 1953 .do on 887. 50 | 793. 73 325 | 231. 23 
137646. | 
1442 Rock-Ola Phonograph | Aug. 31, 1954 | March 1959 790. 00 | 710.98 350 | 270. 98 
139310. | | | 
1446 Rock-Ola Phonograph | Nov. 30, 1954 | March 1958_.._. 962. 50 757. 27 | 425 219. 77 
142036. | | 
1446 Rock-Ola Phonograph | peicscaze | April 1058 ; 962.50 | 717.17 425 | 179. 67 
142258. | 
1442 Rock-Ola Phonograph | Feb. 29, 1956 | July 1958 a 769. 86 529. 26 375 134. 40 
139220. | | 
1442 Rock-Ola Phonograph | Mar. 31, 1956 .do__. 396. 80 | 173. 51 375 151. 71 
139188. 
1448 Rock-Ola Phonograph | Apr. 16, 1956 ese 1,107.06 | 479.76 | 500 127.30 
155895. | | | 
1455 Rock-Ola Phonograph | Jan. 31,1957 | March 1959 al 1, 320. 08 550. 08 | 550 220. 00 
165304. | | } 
1455 Rock-Ola Phonograph | Mar. 23,1957 | September 1958 | 1,170.25 382. 49 750 | 37. 76 
166106. | | | 
1446 Rock-Ola Phonograph | Apr. 30,1957 | February 1959 665. 15 290. 93 | 350 24, 22 
143840. 
1448 Rock-Ola Phonograph | Oct. 31,1957 | December 1958__| 695.00 | 202.68 500 7. 68 
145387. 
1442 Rock-Ola Phonograph | Sept. 30,1958 | January 1959____| 400. 00 25. 05 375 05 
140272. 
Standard Metal Typer 855...) Sept. 30,1951 | April 1958 248. 64 161. 60 350 262. 96 
Standard Metal Typer 874 do _..-| March 1959 | 248. 64 184. 37 | 200 135. 73 
Standard Metal Typer 840__- do . May 1958 acai 248. 63 163. 67 200 115. 04 
Standard Metal Typer 848._.| Dec. 31,1951 | March 1959.___. 261. 32 187. 36 200 126. 04 
Total aicbatattlg ashanscedbiaiieadeh . | 12,108.93 | 7,187.41 | 6,575 | 1,653.48 


STATEMENT OF LAWRENCE F. LESTOURGEON, IN OPPOSITION TO H.R. 5921 


My name is Lawrence F. LeStourgeon. I live at 214 Hempstead Place in 
Charlotte, S.C. I am 53 years old, married, and have two children. This is the 
third time I have appeared before a House or Senate committee in opposition 
to legislation like H.R. 5921. 

I have been in the business as an operator and distributor for 23 years. I 
have an A.B. degree from Washington University and did 1 year postgraduate 
work at the University of Chicago. In Charlotte, I am a member of the Presby- 
terian Church, the Kiwanis Club, the Charlotte Executive Club, the Charlotte 
Chamber of Commerce, and the Sigma Chi Fraternity. 

I am secretary and principal stockholder of Carolina Coin Lock Corp., which 
presently operates 53 music machines and also coin-operated weighing scales. I 
regard the business as principally a music machine operation as we do not oper- 
ate any games. I am also in the distributing business which is run as a separate 
company. 
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Iam appearing in opposition to H.R. 5921, as I have in the case of similar bills 
in the past, because of what I think it means to my music machine operation, 
As I said, I am aware that there have been numerous similar bills in the past 
which would eliminate the exemption of coin-operated machines from payment of 
royalty or license fees. I have always felt that such legislation was undesirable 
and unhealthy and so testified. I honestly believe more strongly than ever that 
ELR. 5921 would put a good many operators and distributors out of business. 

I think that the facts concerning our music machine operation will help this 
committee in judging whether or not H.R. 5921 is a good Dill. 

As I already stated we presently operate 53 phonographs. In the past year 
our operation has shown a total net profit of $938.04 before taxes and after my 
salary of $2,500 for the year. This represents a net profit of 3 percent on the 
company’s gross income from music machines or 3 percent of the depreciated 
book value of our music machines. During the preceding 8-year period I drew 
a salary of $250 a month, but had to cut it to $200 a month in 1958. We de- 
preciate our new music machines on a 5-year basis and the used ones over 3 
years. The original cost of our equipment currently in use and carried on our 
books is $66,572.24. After 10 years of operating the company now owes $19,269 
on this equipment. 

I think that my experience as an operator is typical. My profits from my 
music operation have shown a steady decline. The same thing has happened 
to smaller operators in my part of the country and many have gone out of 
business. I know that the number of operators in the Carolinas has declined 
by one-third in the last 10 years. Those who have survived so far, like me, 
have done so by diversifying. 

All of the foregoing facts are by way of pointing up the current problems 
faced in the operation of a music machine route. 

I would like to point out that 10 years ago we purchased music machines on 
12-month terms. Today, because of increased equipment costs and diminished 
profits, we buy on 24-month terms. 

As I see it at the present time, our music machine business, which I consider 
a typical one, is pretty close to the breaking point. By my computation our 
net profit per machine, before taxes, last year came to $1.77 per phonograph. 

I am convinced that the repercussions of any license fee or royalty would 
result in pushing financial problems beyond the limit of tolerance and drive a 
great many marginal operators out of business. Obviously, if the operators can- 
not finance equipment they cannot stay in business and neither can the dis- 
tributors. I base my opinion on my experience as a distributor, having dealt 
with as many as 300 operators over the last 8 years and currently dealing with 
an average of 100 to 125 operators and on my experience during the same period 
as an operator. I have given you the figures and they speak for themselves. 
There is nothing left to squeeze out of the operating business. 

Consequently, I request most sincerely that this committee refuse to give its 
approval to H.R. 5921. 


Mr. Brooks. Mr. J. D. Henderson, national managing director, 
American Association of Small Business, New Orleans, La. 


STATEMENT OF J. D. HENDERSON, NATIONAL MANAGING DIRECTOR, 
AMERICAN ASSOCIATION OF SMALL BUSINESS, NEW ORLEANS, 
LA. 


Mr. Henperson. Mr. Chairman, and gentlemen of the committee, 
with your kind indulgence I would like to read my statement. It will 
not take long. 

My name is Joseph D. Henderson. I am the national manager and 
director 

Mr. Brooxs. I believe we better stick to this 5-minute rule or we 
are not going to finish hearing these other people because we are liable 
to have to get up and leave. 

If you will summarize the highlights of it, you have about seven 
pages, submit the entire statement, we will read it and study it in the 
transcript. 











340 MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 

Mr. Henperson. Thank you. 

Mr. Brooxs. If you can summarize that which you think is really 
basically new material, we will be grateful to you. I am sure you are 

familiar 

Mr. Henoperson. If that is your wish, I will be glad to do it. 

Mr. Lrnpsay. I would add ~ what the chairman said these he: arin 
are running in competition with the mutual security bill which is 
possibly the most important piece of legislation we had all year and 
that is the reason for the difficulty of holding this hearing at this 
time. 

The debate is on the floor now. 

Mr. Henperson. Well, I would just like to point out that I am 
opposed to H.R. 5921 for the simple reason that it seems to afford 
certain societies or composers, authors and publishers an opportunity 
to tax the music box business and all small business without limit and 
since the societies are a very small minority I should like to suggest 
that that is taxation without representation. 

And another thing that I would like to point out that some questions 
have been brought up here as to the manner in which certain fees or 
assessments or taxes, whatever you like to term them, will be used, in 
an effort to derive more money for the benefit of the societies and ac- 
cording to the news release of C ongressman Celler on Monday morn- 
ing, March 23, 1959, he stated there are over 500,000 jukeboxes in the 
United States. 

Well, if the authors, composers and publishers are allowed to assess 
a flat fee on each box I have set out here in my statement starting 
at $1 each let us jump from there to $30 a year per box which is as 
high as I went. That would mean that they would derive about $15 
million a year to fatten their monopoly. 

Of course it has been brought out here by a number of people that 
this sort of legislation has been introduced into the Congress on mi ny 
occasions. 

I have had some little experience with State legislatures throughout 
the country and it is generally an accepted fact if a bill is not approved 
after about the second time it is introduced the legislator down in the 
country gets wise and finds out it is unpopular legislation and so he 
does not come up with the bill again, because some of the constituents 
might become unhappy about his having introduced an unpopular bill. 

| submit that 5921 is very unpopular for the simple reason you have 
500,000 locations and millions of players who will not be very happy 
if they have to pay more money to hear the music of their choice. 

I also submit that the music box is certainly used by the public for 
their own pleasure, because when I put a nickel in the box and it has 
been presented here before, nobody in the place may be interested 
in that music that I am going to play, so I am certainly doing it 
because I want to play it. 

Now, the members of the committee should know how unpopular 
this harassment of small businessmen engaged in the music box in- 
dustry, also restaurants, drugstores, moving pictures, taverns, and 
many other fields is becoming. 

I would like to introduce here extemporaneously a thought that 
came to me since this statement was prepared and it is just simply 


this: 
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The question has been raised as to what becomes of the money in the 
music box industry. 

I submit it has been shown here at least half goes to the small 
businessmen that are desperately in need of help and not an addi- 
tional burden. 

These restaurants and taverns and so on that I mentioned previ- 
ously, they need help. Any fee or tax assessment by the copyright 
societies will have to be passed on to the locations in part at least 
and these small business establishments are not looking to have part 
of their revenue taken away from them. 

Mr. Brooks. I think that has been very helpful, Mr. Henderson. 
I want to tell you how grateful we are to you for coming down. We 
will submit your statement with the additions that you have made 
which I think have added to our knowledge on this subject. We 
apprec iate very much your being here. 

Do you have any questions, Mr. Lindsay ? 

Mr. Linpsay. No. 

Mr. Brooks. Thank you. 

Mr. Henpverson. If I may, I would just like to add—— 

Mr. Brooks. You had an additional statement ? 

Mr. Henperson. No. I would just like to add I have some rH 
stat copies which have already bee n sent to the con nmittee, » Mr. 
Willis, hundreds of signatures of individual business estab ee in 
opposition to the bill. 

Mr. Brooxs. Those are available for the committee files 

Mr. Henperson. The oY have already been presented to Mr. Willis 
and they are probably in the record. 

Mr. BRooKs, Yes, sir. 

Mr. Henperson. But I mention that jus st to show you the back log of 
interest in the grassroots in op position to this legisl: ation. 

Mr. Brooks. You are very kind to have come. We appreciate your 
taking time to come up from New Orleans. 

Mr. Henperson. Thank you. 

(The statement referred to follows:) 


TESTIMONY OF J. D. HENDERSON, NATIONAL MANAGING DrIREcTOoR, AMERICAN 
ASSOCIATION OF SMALL BUSINESS, INC., WASHINGTON, D.C. 


Mr. Chairman and members of the committee, my name is Joseph D. Hen- 
derson. I am the national managing director of the American Association of 
Small Business, Inec., a national organization which was organized in New 
Orleans, La., in 1941 and we have since spread out until we are now working 
in every State of the Union. Our national membership consists of over 100 
different trade and professional categories. 

In all these years we have presented many statements and testified before 
numerous committees of the Congress. For this very excellent custom exer- 
cised by the Congress in inviting the citizens of Our great Nation to come to 
Washington and elsewhere in the country, in order to participate in hearings 
concerning the merits or demerits of proposed legislation, we are all justly 
proud and indeed grateful 

In sO many instances, however, the cost of preparation, travel, incidental 
expenses, and time away from one’s business is much more than many small 
businesses can afford to expend, 

I am opposed to H.R. 5921 because it encourages monopolistic tactics and 
grants an unlimited taxing authority to a very small minority, which is taxa- 
tion without representation. 


, 
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I believe the unlimited processes of taxation possible under H.R. 5921 may 
open up to certain societies of composers, authors, and publishers an oppor. 
tunity to tax the music box industry by a series of unrestricted assessed fees, 
sums totaling many millions of dollars each year. 

Gentlemen of the committee, it is not fair to the small businesses engaged 
in the music box industry, employing thousands of individual mechanics, sepy. 
icemen, electronic experts, and other members of the various trades, to per- 
mit these societies to wield such monopolistic power, making it possible to 
tax so many millions of people engaged in the music box business out of busi- 
ness. 

Congressman Emanuel Celler has stated in his release for Monday a.m, 
March 23, 1959, that there are 500,000 jukeboxes in the United States. Under 
the unlimited fee taxing privileges H.R. 5921 would afford the composers, 
authors, and publishers, for instance $1 per year per music box would be 
$500,000 ; $10 per year per music box would be $5 million ; $15 per year per musie 
box would be $7,500,000; $20 per year per music box would be $10 million and 
$30 per year per music box would be $15 million per year to fatten the monopoly, 
which I believe is tax exempt. 

The Select Committee on Improper Activities in the Labor 
Field have been investigating the illegal hardships that some of the musie 
box operators have had to contend with. Now I believe it is the intention of 
the supporters of H.R. 5921 to attempt to make the collection of contiscatory 
tribute in the form of fees or taxes by the societies of composers, authors, and 
publishers legal. 

In 1909 when the Congress in its wisdom enacted the Federal copyright law 
recognition of the music box industry was given, and they were protected from 
the desire on the part of certain societies or associations of composers, authors, 
and publishers to collect a performance fee for each and every time a record 
is played on a music box. 

For over 33 years, in fact since 1926, monopolistic groups have been doing 
all in their power to change the copyright law. The copyright law is one of 
the finest acts of legislation enacted by the Congress, for it has proven satis- 
factory to practically every citizen of this Nation down through the years, with 
the exception of monopolistic, gold-hungry groups, who have striven year after 
year to get complete control of the musie box industry 

All during these years, in practically every session of Congress, monopolistic 
legislation has been sponsored by the same money-hungry 
grown fat and amassed vast fortunes from the labor of others 

The only independent segment of the music world remaining today, as far 
as these societies of composers, authors, and publishers are concerned is the 
music box industry. Each year the small businessmen and women engaged 
in the music box industry must spend thousand of dollars they can ill afford 
to protect themselves from the enactment of national legislation sponsored by 
the same monopolistic groups. 

Having had some experience with State legislatures, I have found that gen- 
erally a legislator will not handle the same bill more than twice for one of 
his constituents, because he does not want to have the reputation of always 
handling or sponsoring legislation which is not acceptable to his colleagues in 
the legislature. For some reason or other, however, a powerful lobby, com- 
posed of music copyright groups, has been successful in having one or more bills 
similar to H.R. 5921 introduced by a Member of the House or Senate during each 
session of Congress. Of course, there may be a few years in which these groups 
did not have the courage to try to change the copyright law, but they have been 
fighting many, many years to doso. 

Congressman Emanuel Celler, a Democrat from the lower end of New York, 
introduced H.R. 5921 for his own exclusive account. To make plainer what I 
am trying to say, no other Member of the House of Representatives was evi- 
dently invited to have his name placed on the bill, indicating that he also 
approved the measure. This, I believe, Mr. Chairman, and members of the 
committee, should show you how unpopular the continued harassment of the 
small businesmen engaged in not only the music box industry but also the 
restaurant, drugstore, moving picture, tavern, and many other fields, is becoming. 

H.R. 5921 is a very unpopular bill, not only to millions of citizens but to 
Members of the Congress as well. Since millions of individual citizens put their 
own coins in a music box and select the record of their choice, how can it be 


and Management 


societ ies that have 


eae 





to 


th 
yi 
la 





ee 


a 


SaatinEEEe eaneeeee ee 


MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 343 


possible that these monopolistic copyright groups can hope to regulate or en- 
force the requirements of H.R. 5921, should it ever be enacted into law? 

Furthermore, with the enactment of such legislation, as proposed by the 
societies of composers, authors, and publishers, it might just be possible for them 
to charge a fee each time a recording is played in a private home, when one is 
showing cff his hi-fi set to business associates and friends. 

The language of H.R. 5921 makes no attempt to limit the amount of money 
the monopolistic groups would charge each time a record is played by the indi- 
yidual citizen for his own amusement. I believe these societies have amassed a 
large sum of money, which is set aside as a surplus or backlog of funds. Yet, 
with all of this money accumulated over the years, and in all probability tax 
exempt, they are now seeking the enactment of legislation by Congress, which 
would permit them absolute power over all music, to grow fatter still on the 
pleasure of teenage children and millions of older people who like to be af- 
forded the pleasure of selecting a recording, placing their own money in the 
jukebox machine and listening to the playing of music of their choice. 

Judging from what I have said here today, gentlemen of the committee, I 
believe you will realize that the enactment of H.R. 5921 would afford these 
societies the power to tax the music box industry out of existence. This, I be- 
lieve, would be quickly done by affording them unlimited power to assess exces- 
sive fees which would amount to an added tax on the music box industry and 
millions of ultimate consumers. 

Therefore, gentlemen of the committee, I want to go on record again as being 
opposed to the approval of H.R. 5921. 

I want to thank you again for your courteous reception, not only for myself but 
in the name of hundreds of thousands of small businesses and millions of indi- 
vidual citizens of our great Nation. 


AMERICAN ASSOCIATION OF SMALL BUSINESS, 
New Orleans, La., June 29, 1959. 
Hon. Epwin I. WILLIs, 
House Office Building, Washington, D.C. 


Deak Mr. WILLIs: On June 18, 1959, I had the opportunity of presenting 
testimony before your Subcommittee No. 3 of the Commitee on the Judiciary 
of the House of Representatives, in opposition to H.R. 5921. This is class 
legislation and tends to create a greater monopoly. 

I want to take this means of calling to your attention certain additional facts 
of which you may not be informed. Please accept this as a supplemental 
statement and include it in the record of the hearing. 

There is no reason to presume that all small businesses interested in the 
music box industry are members of union-controlled, illegal gangster organiza- 
tions. Mr. McClellan, the Chairman of the Select Commmittee on Improper 
Activities of the Labor or Management Field, when discussnig the music box 
industry stated, “The majority of the persons in this field are, I believe, honest, 
legitimate businessmen and workers.” 

The investigation by Senator McClellan’s committee of the illegal hardships 
that some of the music box operators and small business locations have had to 
contend with, by being forced to pay tribute on each music box, by gangsters 
is appreciated by over 500,000 small businessmen directly interested in the 
music box industry throughout the Nation and many thousand more employees. 

Now I believe it is the intention of the supporters of H.R. 5921 to attempt to 

ake the collection of confiscatory tribute in the form of fees to be assessed 
against each music box, by the societies of composers, authors, and publishers 
legal. 

Should H.R. 5921 be enacted into law, the copyright societies may call upon 
the United States Department of Justice to assist them in the collection of such 
fees, without limit, as they deem sufficient to satisfy their desires for additional 
funds. There has been some discussion as to the possibility of assessing an 
annual performance fee of $30 against each music box location. According to 
Congressman Emanuel Cellar, there are over 500,000 jukeboxes in the United 
States. Now at $30 per year, per music box, the copyright societies would 
receive an additional sum of $15 million per year to add to their already monop- 
olistic tribute being collected from the citizens of our Nation. This great sum 
could be divided among the larger shareholders and the individual composers 
would get the leavings, if any. 
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Who will feel the impact of H.R. 5921? The small operators, operating 5 
or less music boxes, who compose the vast majority of the music box industry in 
the United States, and the small business locations. For instance, the average 
small businessman is operating his music box business at a net profit, before 
income tax, of less than $4,000 per year, including his own salary. These smal] 
businessmen need help right now. Any legislation authorizing additional fees, 
depriving them of further income, would be disastrous for them, their ¢ ustomers, 
composed of restaurants, drug stores, motels, hotels, taverns, bars, moving 
picture houses, cocktail lounges, and many other fields, and the music box 
industry as a whole. 

In addition to the manufacturers, distributors, operators and the small busi. 
nesses in which music boxes are located, the industry itself employs thou- 
sands of individual mechanics, service men, electronic experts, and other 
members of the various trades, many of whom might be thrown out of employ- 
ment by the enactment of H. R. 5921. 

Now, who will reap the benefit to be derived should H.R. 5921 be enacted 
into law? Various copyright societies and ASCAP in particular. ASCAP ig 
an organization having an annual income amounting to approximately $28 
million, which I believe is tax-exempt. It is quite possible to visualize thege 
powerful copyright societies actually enslaving the music box industry. 

The authors, composers, artists and publishers have derived considerable 
benefits other than royalties from the coin-operated phonograph industry. One. 
fourth of the records manufactured are purchased by music box operators. They 
pay over $2 million in annual royalties to the record manufacturers, who dis- 
tribute this direct to the copyright owners. 

Legislation similar to H.R. 5921 has been considered and rejected by 11 previous 
Congresses. This is the 12th time an attempt has been made to completely 
monopolize the music box industry by the copyright societies. Each time 
Congress has rejected the monopolistic proposal. 

If the music box industry had collective bargaining power, legislation to 
extract payments from ASCAP and other copyright societies, for services ren- 
dered, would be more in order than the enactment of H.R. 5921 now before your 
committee. 

A response to this communication, expressing your reaction to what I have 
presented herewith will be very much appreciated. 

The next time I am in Washington I shall visit your office again. 

I send you every good wish, and I trust you will extend my regards to the 
members of your staff. 

Yours for keeping small business in business, and 

Very sincerely, 
J.D. HENDERSON, 
National Managing Director. 


Mr. Brooxs. Mr. Howard C. Robinson of the Robinson Distribut- 
ing Co. from Atlanta. 

Mr. Rorrnson. Mr. Chairman, and members of the committee, I 
will be very brief. I would like to submit my statement, of course, 
and just make a few remarks. 

I am a distributor as well as an operator. I am an operator pri- 
marily for the purpose of increasing the inventory that I am able 
to carry in my distributing business. By that I mean if you have 
X number of dollars for capital to operate on, once you invest. that 
in inventory you have to stop and resell and get money to buy more. 

However, with the operation of a route I am able to carry a little 
larger inventory in that these machines on the route which are pri- 
marily trade-ins on new machines can be offered for sale by me. 

The figures in my statement will show that it would not be wise 
for me to make the necessary investment that I have in my music 
machines in order to produce the income that they produce for me. 
However, I did want to point out that what was my primary reason 
for operating. If that did not contribute to my distributing business, 
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from which I derived my income I do not think we would even operate 
music machines. 

With that, sir, I thank you for the opportunity of appearing and 
submit my statement. 

Mr. Brooks. We appreciate you coming down and your statement 
will be accepted for the record and we are grateful to you for con- 


tributing it. 
(The statement referred to follows :) 


STATEMENT OF HowArp C. RopINson, CoIN-MACHINE OPERATOR OF ATLANTA, GA, 


My name is Howard C. Robinson and I live in Atlanta, Ga. 

I am a master of Atlanta Lodge No. 59, F. & A. M.; past president of the 
anglers’ Bible class, Clairmont Hills Baptist Church; a line officer of Khorassan 
Grotto, M. O. V. P. E. R., and trustee of Chamblee Moose Lodge No. 1887, Cham- 
blee, Ga. I am also a member of the Atlanta Lions Club and the American 
Legion. 

I have been in the music machine business for 11 years, having been a distribu- 
tor of Rock-Ola machines since 1948 and operating my own route since 1953. 
Presently, I operate 63 machines of which 483 are located in restaurants, 6 in 
drug stores, 11 in taverns and 3 which operate at lake resorts in the summer only. 
I also operate 57 amusement machines, 

Iam firmly opposed to H.R. 5921 for several reasons. 

In the first place, there is no question that my music machine business could 
not afford to absorb the added expenses which this legislation would impose on 
it, At the present time, there is little enough profit in the operation of juke- 
boxes. Being a distributor I have close contact with many operators throughout 
the State of Georgia, and had ample opportunity to verify this fact. From the 
trade press, it is obvious that the depressed state of the music machine business 
is nationwide in scope. 

Let me tell you about my own operation, which I think is representative of 
the average operator. 

Along with my 63 music machines, I also operate 57 amusement machines. 
Although I do not actually keep separate financial records for my music machine 
and amusement machine operation, I estimate that approximately 70 percent 
of the income of my entire route is attributable to the amusement machines. 
Thus roughly 30 percent of the income comes from jukeboxes. On that basis, I 
grossed $17,786.78 from my music machines in 1958. This breaks down to a 
gross of $5.43 a week per machine. Expenses of the jukebox route amounted 
to $15,489.12. Thus my profit from the route was only $2,297.66. Adding the 
$1,380 of my salary attributable to the jukebox operation, I made $3,677.66 from 
my music machine operation, before taxes. After taxes, however, Which in 1958 
amounted to $763.15, my net from the route was $2,914.51. 

I think it should be quite clear to the committee that this is hardly the type 
of business which could absorb even the minimum royalty, of over $821 for a 50- 
machine route per year, suggested by ASCAP. 

In view of the operators’ consistent heavy buying of records week after week, 
the mechanical royalty per record already taxes us in excessive proportion to 
the occasional user of music who buys only a few records per year. Any addi- 
tional taxes added to the operators’ burden stands a good chance of forcing the 
small operator out of business, thereby making the rich richer and the poor 
poorer. The passage of this legislation would, in effect, be a direct blow to the 
small businessman, and weave another strand in the rope that has been slowly 
choking small business to death during the last few years. 

I am confident that this committee will not approve a bill which would subject 
small businessmen to a tax which would largely benefit million dollar organiza- 
tions and a few already successful publishers and songwriters. 

In conclusion, I would like to thank the subcommittee for giving me this op- 
portunity to express my opposition to a bill which, if enacted, could seriously 
jeopardize thousands of small businesses. 


Mr. Brooks. Mr. Harold Rosenberg, United Games, Inc., Peekskill, 


N.Y. 
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Mr. Rosensere. Mr. Chairman and distinguished members of the 
committee, I would like to hand in this statement here without taking 
too much of your time. 

The only thing I could point out in this statement which is other than 
some of the people that have been here before, is that I operate pri- 
marly in a resort area in which the business increases during the 
months of July and August during vacation time. And the rest of 
the year we have to carry quite an inventory which we have to carry 
over for the following year, with depreciation taking effect continu- 
ally, and the operation is becoming more and more difficult to ¢ arry on 
from year to year. Any added burden such as this bill would produce 
would be a serious detriment to my business. 

I think that pretty well covers it. 

Mr. Brooks. We are grateful to you for coming down and we accept 
your statement and appreciate your being here wit th us. 

Mr. Rosenserc. Thank you very muc h. 

(The statement referred to follows:) 


STATEMENT oF HAROLD G. ROSENBERG, IN OPPOSITION TO H.R. 5921 


I am Harold G. Rosenberg. I live at Mohegan Lake, N.Y. I am 49 years old 
and have been a jukebox operator for the past 9 years and presently have 50 
machines on locations. 

My community activities are those of any person with a strong civic interest, 
and I have been president of our homeowners association, one of the founders 
of the Lakeland Jewish Center or synagogue, and a member of the PTA. In 
the past I have been an active member in the various beneficial and charitable 
organizations that contribute to community welfare, but lately have been cur- 
tailing my activities on doctor’s orders after suffering a coronary occlusion. 

My 50 machines fall into the following types of locations—33 in taverns, 9 in 
restaurants, 2 in bowling aHeys and the balance in summer hotels. I estimate 
that between 25 and 30 percent of my coin-operated phonographs operate on a 
seasonal basis only and are inactive 8 or 9 months of the year. I estimate the 
present depreciated value of my investment in these machines at about $28,000, 
and my investment in other equipment about $2,000. I depreciate my jukeboxes 
on a 5-year basis. 

I employ two servicemen whom I pay $65 a week each, and even now I put 
in about 60 hours a week myself on the route. My gross income from music in 
1958 was $26,948 and I ended the year with an operating deficit of $3,071.13, 
However, although I can supply these figures as supplied by a certified public 
accountant, there is no breakdown on net return as between jukeboxes and 
games. 

I am convinced that H.R. 5921, being an open-end bill with no limits on the 
performance royalties I would be asked to pay on my machines, would work a 
most serious economic injustice on me. This is attributable to the fact that we 
are located in a resort area and the gross business in the summertime improves 
for a period of 2 months—July and August—but drops considerably after this 
short season. There is not a steady return for 12 months of the year enjoyed 
by operators more favorably located geographically. 

In spite of this great fluctuation we must meet energetic competition by 
maintaining the same type of equipment with a like change of records similar 
to those locations in the city of New York and the more densely populated areas 
in lower Westchester County where the average return is much greater. The 
demand for new equipment is a continual drain upon our resources, and we 
must comply or lose out to our competitors. Another facet is the operator 
who uses this business as a spare-time project to supplement his income by 
placing machines on location and holding down a job elsewhere. 

To service our route we have an extensive area to cover which is about a 
30-mile radius and requires higher transportation costs and expenses. One 
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day a week is spent in New York City shopping for records, parts and supplies 
which cannot be obtained locally. 

The addition of any further expense as proposed in the present bill looms 
as a Shadow that might well spell demise for this business in adding to our 
financial burden. 

The type of music that prevails in our jukeboxes is as diversified as the 
people themselves. The proof is the constant increase in the number of 
records the manufacturers have been adding to these boxes to accommodate 
the various musical tastes that exist. The greatest number of boxes hold 200 
selections which include jazz tunes, hillbilly, race, instrumental, and the never- 
ending dance beats, rock and roll, classical, and various albums from the 
latest hit shows currently playing on the legitimate stage. 

I oppose H.R. 5921 for personal reasons because I am convinced it would 
have most serious economic effects on my business and could very well force 
me out of business. I ask that this committee reject the bill. 

Mr. Brooxs. I would like to call Mr. Kenneth Peterson, the legis- 
lative director, International Union of Electrical, Radio, and Ma- 
chine Workers, AFL-CIO. 


STATEMENT OF KENNETH PETERSON, LEGISLATIVE DIRECTOR, 
INTERNATIONAL UNION OF ELECTRICAL, RADIO, AND MACHINE 
WORKERS, AFL-CIO 


Mr. Pererson. Mr. Chairman, I have about a 4-minute statement 
but in deference to mutual security I will summarize it in approxi- 
mately 1 minute for you. 

Mr. Brooks. I’m sure the others who are waiting will appreciate it, 
if you do. 

Mr. Pererson. We established that we are a democratic, anti-Com- 
munist union that has been congratulated by the McClellan committee 
for its activities against racketeers. We further established that our 
members have asked us who are in the manufacture of jukeboxes to 
act against this legislation, that both of these plants are in surplus 
labor areas. That the employment in these plants has been dwindling 
for years sand that there is further unemployment which they believe 
this bill would cause and we join them in this belief, if there is fur- 
ther unemployment it means that these people will become perma- 
nent members of public relief rolls. 

Mr. Brooks. We certainly hope that any action we would take 
does not result in additional unemployment. 

Mr. Pererson. That is our sincere pleasure. We recognize that the 
distinguished gentleman who has introduced this bill is a highly 
revered man and we revere him too. There must be much in what 
he says but our principal concern is with the people. Not for addi- 
tional revenue but for the very means of existence. If they lose 
cheir jobs in these surplus labor unemp yloyment areas they don’t know 
when the vw i be emp love d again. The majority of cases the ‘y are 
people with long years of seniority, an older category of citizens, and 
it would be most di flicult for them to get future emp iloyme nt. 

Mr. Brooks. Have you had some concrete indications that this 
might come about if there is an increase in the cost to jukebox 
operations. 

Mr. Pererson. They sincerely believe it, sir, and both locals in a 
meeting voted unanimously to ask us to protest against the passage of 
this legis mat 

Mr. Prooxs. Any questions, Mr. Lindsay ? 
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Mr. Linpsay. Just one question along the lines of the chairman’s 
question. On the last page o »f your statement, Mr. Peterson, on the 
basis of our review of the facts, you say that the proposed legislation 

carries a serious potential for injury. Is it the considered opinion 
of the IUE on the basis of our review of the facts? I just wanted 
to know whether you had made an independent survey 

Mr. Pererson. I don’t believe you have my statement there, sir, 

Mr. Linpsay. Of the possible economic impact here. 

Mr. Pererson. Those we have not—lI don’t think you have my state- 
ment there. 

Mr. Brooxs. Reading from page 35 of a statement here handed to 
to us by counsel. 

Mr. Perrrson. That is not my statement. 

Mr. Brooxs. Did you have a revised statement, Mr. Peterson ¢ 

Mr. Pererson. Yes, sir: the committee has had it. 

Mr. Brooks. This is the one you are submitting, not this one 4 

Mr. Pererson. Yes. 

Mr. Brooxs. I see. 

Mr. Lanpsay. Now I am straight. 

I withdraw the question. 

Thank you very much. 

Mr. Pererson. Thank you, 

Mr. Brooks. Thank you ve 7 oy dave 

(The statement referred to follows:) 


TESTIMONY OF KENNETH PETERSON, LEGISLATIVE DirkecTor, INTERNATIONAL UNION 
F ELecTricaL, Rapio & MACHINE WorKrERs, AFL-CI1O 


Mr. Chairman, members of the committee, my name is Kenneth Peterson, I 
am legislative director of the International Union of Electrical, Radio & Machine 
Workers, AFL-CIO. 

I appreciate this opportunity to express the union’s views on this legislation. 
I think hearings of this sort are part of the foundation stones of American 
democracy. Surely, nothing can be fairer than both sides getting an opportunity 
to present their opinions before the people who will act on the proposed legis- 
lation. I thank the committee members and I feel honored to be a part of 
these proceedings. 

In the McClellan hearings there was some mention of labor and jukeboxes, 
So perhaps it is proper at this time to produce our credentials. The IUE, 
which I represent, was not involved in these jukebox hearings and during the 
entire McClellan hearings the only mention of the IUE has been complimeutary. 
Senator McClellan, Counsel Bob Kennedy and the rest of the committee know 
that the IUE will not have to be subpenaed but will appear in answer to a 
phone ¢all with all its books, the entire executive board and a guarantee that 
no members of the IUE executive board will take the fifth amendment. 

However, we have not been purely neutral with regard to racketeering in the 
labor movement. I would like to quote Senator McClellan before the select 
committee on February 10, 1959: “It should be pointed out that many segments 
of the labor movement have actively fought this type of union operation. The 
International Union of Electrical Workers (IUE), and several other interna- 
tionals, have taken action against this kind of local unions and their operations.” 

With two members of this subcommittee also being members of the House 
Un-American Activities Committee, I think it is hardly necessary to mention 
in detail the fight of the IUE against Communist elements. Therefore, with 
deference to the knowledge of these two gentlemen, I shall simply say that it 
is generally accepted that the IUE has done a great deal to destroy Communist 
influence in the labor movement. 

I hope that this brief introduction has been sufficient to establish that the 
IUF is a clean, democratic union that is run by its members. 

The fact that this union is run by its members is the reason for my being 
here. I am in receipt of resolutions from IUE Local 981 in the Automatic 
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Music, Inc., plant in Grand Rapids, Mich., and IUE Local 350 in the Wurlitzer 
Co. plant, North Tonawanda, N.Y. These resolutions reflect the opposition of 
the interested locals to H.R. 5921. 

In the interest of saving time for this subcommittee, I shall not read the 
entire resolution. However, I have attached a copy to this testimony. The 
content of the resolution is that any additional fee levied upon jukeboxes would 
seriously curtail new sales, thus having an adverse effect upon the employment 
of our members, as well as affecting thousands of other workers in the juke- 
pox industry. 

The memberships of both local unions have asked unanimously that H.R. 
5921 not become law. The International Union of Electrical, Radio & Machine 
Workers joins these two locals in also asking that the bill not become law. The 
AFL-CIO Labor Council of Kent County, Mich., has passed the same resolu- 
tion. We expect additional labor support for this position. 

In 1955, local 350 of North Tonawanda, N.Y., had a membership of 1,269; 
in 1959, this membership has dropped to 987 members. In 1955, local 981, 
Grand Rapids, Mich., had a high of 449 members; in 1959 there are 413 
members. 

We view with a great deal of alarm any action that might cause further un- 
employment to these workers. These people, who would be affected, are steady 
workers with long years of seniority. 

Both Grand Rapids and North Tonawanda are labor surplus areas. The 
latest report from the U.S. Department of Labor classifies the Grand Rapids 
area in group “D.” This means that 6 percent to 8.9 percent of the area’s 
labor force is unemployed. One month earlier the area had been classified in 
group “K),.” which meant that from 9 percent to 11.9 percent of the area’s labor 
force was unemployed. One year ago in May, the area was also classified in 
group “D.” 

Much of the indicated improvement in the Grand Rapids area unemployment 
picture was due to a seasonal pickup in construction activities. Moreover, the 
Department of Labor’s survey shows that any additional improvement through 
July 1959 will result from continued activities in construction, as little or no 
change is expected in factory payrolls 

With regard to North Tonawanda, the U.S. Department of Labor does not 
classify this area as such but it is a part of the greater Buffalo area which is 
surveyed and classified. In May 1959, the Buffalo area was classified in group 
“EB” (9 to 11.9 percent unemployed ) A vear ago the area was also classified 
in group “E.” Thus, over the period of May 1958 to May 1959 no improvement 
was recorded in this area’s unemployment situation. 

You can see that unemployment to these people would not mean merely the 
loss of job, but would put them in a position where future employment would 
be exceedingly doubtful. The resulting effect to themselves and their families 
is very obvious. 

We realize that the complications of this bill are varied and many. How- 
ever, our concern is about already dwindling employment in surplus labor areas. 

We most earnestly petition you to do nothing that will add to this unem- 
ployment. 

GRAND Rapips, MICH, 


RESOLUTION ON PROPOSED ASCAP LEGISLATION 


Whereas the American Society of Composers, Authors and Publishers is seek- 
ing Federal legislation which would permit it to levy fees upon jukebox operators, 
and 

Whereas composers and publishers already collect 4 cents royalty from each 
phonograph record used in jukeboxes, and , 

Whereas jukeboxes are one of the chief means of advertising and promoting 
the sales of phonograph records, thereby contributing substantially to the finan- 
cial well-being of ASCAP members, and , 

Whereas any additional fees levied upon jukeboxes would seriously curtail 
hew sales of jukeboxes, thus having an adverse effect upon the employment of 
our members as well as that of thousands of other workers in the jukebox 
industry: Be it therefore , 

Resolved, That the membership of AMI Local 981, IUE-AFL-C1O, go on record 
as being vigorously opposed to any new fees such as are presently being proposed 
by ASCAP; and be it further 
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Resolved, That copies of this resolution be forwarded to our United States 
Congressmen and Senators and urge their fullest support in defeating House bill 
5921 and Senate bill 950; and that we call upon all other interested parties for 
their support. 

Above resolution passed unanimously, May 5, 1959, at a special membership 
meeting of local 981, International Union of Electrical, Radio and Machine 
Workers, AFL-CIO, at Automatic Music Inc., Grand Rapids, Mich. 


NoRMAN LA Rocue, President, Local 981, 


Mr. Brooks. Now, we had thought we might hear Mr. Finkelstein, 
but I believe we have already heard from him. I don’t see him here 
at the moment and I think, without any prejudice to his case that the 
committee—since we will not have this transcript printed for a few 
days—would certainly accept any further written statement if that 
would be just as acceptable. 

We can then conclude with the counsel for the Music Operators, 
Mr. Nicholas E. Allen, who has not appeared yet. 

Mr. FiInKeEsTEIN. That is entirely satisfactory, Mr. Chairman, 

Mr. Brooks. Now I would like to call Mr. Nicholas Allen, who is the 
counsel for Music Operators of American, from Washington, D.C, 

Mr. Allen. 

I believe, gentlemen, that this is the final witness that has requested 
time before the subcommittee. 


STATEMENT OF NICHOLAS E. ALLEN, COUNSEL FOR MUSIC 
OPERATORS OF AMERICA, INC. 


Mr. Atiten. Mr. Chairman, my name is Nicholas Allen. IT ama 
member of the law firm of Armour, Herrick, Kneipple & Allen in 
Washington. 

We represent the Music Operators of America, Inc. and strongly 
oppose enactment of H.R. 5921. 

I would like, Mr. Chairman, to submit my written statement and 
orally summarize the main points of our case against this bill. 

Mr. Brooxs. We appreciate that. 

Mr. Auten. And of course the written statement filed as a part of 
the record. 

Mr. Brooks. Without objection it will be so ordered. 

(The statement referred to follows:) 


STATEMENT OF NICHOLAS E. ALLEN IN OpposITION TO H.R. 5921 


My name is Nicholas E. Allen. I am a member of the law firm of Armour, 
Herrick, Kneipple & Allen of Washington, D.C. We represent Music Operators 
of America, Inc., which is a nonprofit membership corporation composed of ap 
proximately 3,000 music operators throughout the Nation. 

We oppose H.R. 5921 for the following reasons: 

1. Existing law is sound and its repeal is not justified. 

2. Automatic phonograph operators pay full compensation for the records 
they use. 

3. Additional fees would discriminate against automatic phonograph operators 
and would be contrary to the public interest. 

4. Automatic phonograph operators are small businessmen and cannot afford 
to pay additional performance fees. 

5. The bill would subject automatic phonograph operators to unlimited 
liabilities. 

6. The bill is not feasible. 

7. The bill’s principal beneficiaries would be the performance rights 
“societies” —ASCAP, BMI, SESAC—not the songwriters themselves. 








rns & & 


Ee - 


MUSICAL COMPOSITIONS ON COIN-OPERATED MACHINES 35] 


8, The proponents’ arguments have been considered and rejected in 11 pre- 
yious Congresses. 

Again, for the 12th time since 1926, operators of coin-operated phonographs 
are compelled to defend themselves against ASCAP and its allies who relent- 
lessly seek the power to license operation of these machines. As small business- 
men, struggling for survival against the economic hazards of their trade, they 
ean scarcely afford the costs of resisting, year after year, the persistent efforts 
of these wealthy societies to secure this special privilege from the Congress. 

The operators appeal to this committee to consider this bill in all its aspects, 
confident that by so doing, the committee will be convinced beyond any doubt 
that this bill is contrary to the public interest and should be rejected. At the 
outset we invite your attention to the fact that proponents of similar legislation 
have been unsuccessful in 11 previous Congresses. All 11 Congresses are not 
likely to have been wrong. This history alone is striking evidence of this bill’s 
lack of merit. 

THE MUSIC OPERATORS AND THE MUSIC BUSINESS 


There are today in the United States approximately 9,000 operators of auto- 
matic phonographs and they own and operate approximately 500,000 of these 
machines. They average between 55 and 60 machines each, although some own 
and operate more and some less than this. The typical operator is a small 
businessman, and in many instances his operation is a family affair, with his 
wife and other family members performing all the servicing and maintenance 
functions involved. 

The operators place their machines in various locations, such as restaurants, 
drugstores, ice cream parlors, taverns, bus terminals, and similar places where 
they provide a good entertainment for teenagers, working people, and others 
who enjoy the best in recorded music. They supply the records and service the 
machines to maintain their good working condition. These machines when new 
cost from $1,000 to $1,500 each and, because the operators normally cannot pay 
for them in cash, they usually purchase them under conditional sales contracts 
providing for payments in installments over periods of from 1 to 3 years. These 
machines constitute the greater part of the operators’ capital investment, although 
service trucks and repair equipment also constitute a substantial part of their 
investment. 

The survey recently completed by Price Waterhouse & Co. of the automatic 
phonograph operators’ business throughout the country shows that the operators’ 
average investment in capital equipment is $43,652. On the basis of an estimated 
average of approximately 114 new records per machine per year, at an average 
cost of 64 cents per record, it is estimated that the operator of 55-60 machines 
has an outlay of $4,200 per year for records alone. 

The operators share the gross proceeds from the operation of their machines 
with the location owners, usually on a 50-50 basis. The price per play of a 
record was uniformly 5 cents for many years and this price still prevails in 
some parts of the country. Elsewhere, in about 60 percent of the locations, there 
have been advances in the price per paly to 10 cents a single play and three 
or four plays for 25 cents. This trend has been accompanied by a decline in 
phonograph plays in most places where the higher prices are charged and also 
by a substantial increase in the cost of phonograph and operational expenses, 
with the result that there has been no substantial change in the overall gross 
revenues, 

‘khe operators’ average net revenue as indicated by the recent Price Water- 
house & Co. survey, is $5,871 after deducting expenses, and $3,688 after allowing 
for a return on capital investment. Thus it is quite clear that the average net 
profit to the operators is less than $4,000 a year at this time. 

This is a highly competitive business. There is keen competition for loca- 
tions. For the operator to obtain agreement for the placing of his machine 
in a location, he is compelled to furnish the most up-to-date and attractive in- 
strument that can be obtained. Also, he must service the machine and keep 
his record assortments up to date in response to players’ tastes. The marginal 
aspects of a large part of this business have been indicated in previous hearings— 
there are wide differences in locations, some that are popular and actively played 
and others that are seldom played and operate only marginally or even at a loss. 
These varied conditions are extremely important in assessing the probable im- 
pact of this proposed legislation. 

vlosely related to the operators in their interest in this legislation, of course, 
are the manufacturers and distributors of automatic phonographs. There 
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are five major manufacturers and between 160 and 200 distributors who employ 
large numbers of people throughout the United States. They are vitally affecteg 
by this bill, or any other legislation that would be prejudicial to the operators, 
and their views are separately submitted. 

1. Existing law is sound and its repeal is not justified 

The automatic phonograph business is founded upon the provisions of eXisting 
law, which are sound, have worked satisfactorily for 50 years, and ought not to 
be repealed. 

H.ik. 5921 would repeal the third paragraph of 1(e) of the Copyright Act of 
1909 (17 U.S.C. 1(e) ) which is as follows: 

“The reproduction or rendition of a musical composition by Or upon coin. 
operated machines shall not be deemed a public performance for protit unless q 
fee is charged for admission to the place where such reproduction or rendition 
occurs.” 

It has been proven time and again on previous occasions that there was a sub- 
stantial automatic coin-operated music machine business in 1909, which included 
coin-operated phonographs, and that Congress deliberately determined to ex- 
clude all such machines from the performance rights which it created at that 
time for the benefit of owners of musical copyrights 

Members of the committee have inquired whether this exception was “aeci- 
dentally” adopted as some of the proponents have argued, or whether it was the 
result of deliberate consideration. There is no question about the thoroughness 
of Congress’ consideration and the fact that there was a substantial coin-machine 
business which the Congress determined to protect. An account of this legisla- 
tive history written in 1912 by Richard Rogers Bowker, who participated in the 
proceedings as counsel for the American (authors) Copyright League, is set forth 
in the hearings on H.R. 5473, the Bryson bill, in the S2d Congress, before this 
subcommittee in 1952 (pp. 325-826). From this legislative history it is unques- 
tionably clear, that in granting to songwriters and publishers the right to record- 
ing fees, Congress determined that this one kind of fee was sufficient, and re 
fused to permit them to have performance fees as well, on the reproduction of 
recorded music on coin-operated machine The proponents of H.R. 5821 conceal 
this important fact of the legislative history when they contend that musie 
machine operators have no right to claim their payment of 





of large sums in record- 
ing fees justifies their nonpayment of additional performance fees 


For many years the proponents of H.R. 5921 and similar legislation have con- 
tended that Congress legislated in 1909 with regard to 


i te operated musical 
machines that were basically different from present-day automatic phonographs 
and were used on an insignificant scale in “penny parlors.” These contentions 
were disproved, however, as long o2 in the hearings on H.R. 5473, as 
is evidenced by the following statement of Congressman Crumpacker, a member 
of the Judiciary Committee of the House of Representatives, who previously had 


expressed the belief that jukeboxes were rather s« 


ano i 





arce in 1909 


“Mr. CRUMPACKER. If I may interrupt you at that point, I was the one who 
raised the question the other day about whether jukeboxes figured very large 
nationally in 1909. You have persuaded me by the exhibit that was offered the 
other day showing all these different models and also the testimony from the 
trial offered back in 1902 to the effect that there were 75,000 of these machines 
in existence at that day. I must confess I was not around in 1909 and was not 


acquainted with the fact that the jukebox had such a prominence that far back. 


I do not think we need to be labor that point any further as far as I am con- 


cerned.” (House Judiciary Subcommittee hearings on H.R.5473, February 
1952, p. 324.) 


In the course of these hearings on H.R. 5921 some of ASCAP’s witnesses have 


taken a new tack, arguing that section 1(e) was designed for “hand-cranked 
spring wound” phonographs as distinguished from the electronic machines of the 
present day. Representatives of ASCAP’s Canadian subsidiary CAPAC tried, 
and then abandoned, a similar argument in litigation under the corresponding 
provision of the Canadian Copyright Act. This is shown by the following pas 


sage from the Ontario Supreme Court's opin 
“In the earlier stages of the trial the pla 
distinction between a 


on in that case 


ntiff's counsel endeavored to draw a 
gramophone and a phonograph, contending that the former 
was an instrument which employed purely mechanical means of acoustic repro- 
although 
Later, however, and quite properly, this 


duction, while the latter made use of electrical or electronic device 
both performed the same function. 
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contention was withdrawn and counsel conceded that the terms ‘gramophone’ 
and ‘phonograph’ could be used interchangeably.” (CAPAC v. ABC Ltd., 1951 
Ontario Reports 101, 105.) 

' Congress’ wisdom in enacting this provision of the Copyright Act is confirmed 
py the fact that it has been retained for 00 years despite many attempts of 
special interest groups such as ASCAP to have it repealed. ; 

This act is the foundation for the automatic phonograph business. Operators 
throughout the Nation have made substantial investments, in reliance upon it, 
in phonographs, records, maintenance equipment, and personnel. And, as already 
shown, these operators are small businessmen and their incomes are most moder- 
ate. It is readily apparent, therefore, that any basic change in the legal foun- 
dation for their business, as by this bill, would gravely jeopardize their economic 
position, force elimination of many marginal locations and drive many operators 
out of business altogether. 

Moreover, the adverse effect of such action on the public cannot be overlooked. 
Further increases in price-per-play and elimination of machines from locations 
that cannot support these added costs will be the inevitable result. These 
consequences can hardly be regarded as being in the public interest. 

No repeal of a law which serves as the foundation for a nationwide business 
should be tolerated if it will have such serious effect as that indicated above. 

A member of this committee stated this principle very aptly, during the course 
of the hearings on H.R. 5473, when he said: 

“* * * any time you try to disturb something that has taken place for 43 years 
you are going to have some explaining to do unless the equities are so strong and 
the burden is so light that you are not going to cause an abrupt revolutionary 
change in the method of doing things in an industry. That is what worries me.” 
(House Judiciary Subcommittee hearings on H.R. 5473, February 1952, p. 379.) 

Seven years have passed since that statement was made, and thus, there is 
even stronger reason to insist today that the law under which this business has 
grown and served the public should not be repealed or drastically changed to its 
detriment. 


2. Automatic phonograph operators pay full compensation for the records they 


WE 


Automatic phonograph operators are the largest users of musical records and 
they already pay full and fair compensation to copyright owners. 

It is estimated that automatic phonograph operators purchase from 50 to 60 
million records each year. This amounts to approximately one-fourth of all 
records manufactured, Section 1(e) of the Copyright Act (17 U.S.C. 1(e)) 
authorizes a statutory royalty of 2 cents for each song, or 4 cents for a record 
with a song on each side, to be paid to the owners of amusical copyright. Thus, 
the statutory royalties provided for the records bought by the automatic 
phonograph operators amount to $2 million or more a year, and they are paid 
directly by the record manufacturers to the copyright owners. This is an aver- 
age contribution by each of the approximately 9,000 operators of around $225 to 
$250 a vear. It is substantial contribution when viewed in the light of the 
average net return to the operators of less than $4,000 a vear. It is substantial, 
too, in relation to the $10 Federal license tax, and the State and local taxes 
which have averaged $15 and $12, respectively (Billboard magazine, May 20, 
1957. pp. S2, 84) 

The substantial numbers of the same records that are bought by music ma- 
chine operators are in striking contrast to the record purchases by radio and 
television stations, where the playing of one record can reach hundreds of 
thousands or millions of listeners. Obvionsly the broadcasting station’s pay- 
ment of a 4-cent recording fee will have little relation to the entertainment use 
that is made of it. On the other hand, the phonograph operator’s record is 
selected and played by one particular listener, and this use, multiplied by every 
other identical record played by customers of the operators, determines the ulti- 
mate yield to the copyright owner of that recording. The average owner of 
55 to 60 phonographs pays 55 to 60 times the mechanical fees that are paid by a 
radio or TV station. A hit song that is played on all of the Nation's automatie 
phonographs provides a royalty yield of $20,000 for the one record on which 
that song is recorded 

The phonograph operators’ contribution of $2 million or more in a year in 
recording fees certainly compares most favorably with the annual distribution 
of at least $10 million made by ASCAP to its songwriter members from their 
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performance royalties from all sources. It also compares favorably with the 
licensing arrangement ASCAP has with the radio networks which is believed to 
amount to $10 million a year. 

Another comparison which indicates the adequacy of the phonograph oper. 
ators’ industry’s contribution to the songwriters is the motion picture industry, 
In 1952 that entire industry contributed only $500,000 to ASCAP and its mem. 
bers. Since that time ASCAP’s licensing of the motion picture industry hag 
been abandoned altogether and we understand it now pays no performance 
fees to ASCAP. It seems strange indeed that ASCAP would give up the licens. 
ing of musical performances by the giant motion picture industry and at the 
Same time seek to exact license fees from the little people who operate auto. 
matie phonographs. 

Because our operators make multiple purchases of records—records for each 
of their machines—and because they are the largest purchasers of records ang 
thus are by far the largest contributors of “mechanical” fees, it is reasonable 
and fair to say that they should not be required to pay performance fees as well, 
In this respect their business is unlike any other in the entertainment field, and 
this reason alone is sufficient to justify their exclusion from performance fees, 

The phonograph operators make other contributions to the songwriters by 
popularizing their songs and stimulating sales of records and sheet music. Thus, 
the songwriters’ recording fees, royalties from the sale of sheet music, and feeg 
from public performances are increased. Unquestionably the automatic phono- 
graph business has contributed substantially to the great increase in the popn- 
larity of music which has occurred in recent years (see Variety, Jan. 8, 1958), 


8. Additional fees would discriminate against automatic phonograph operators 
and would be contrary to the public interest 

The imposition of performance fecs in addition to the mechanical fees already 
being paid would be unduly burdensome, unfair, and discriminatory against 
automatic phonograph operators, and detrimental to the public interest. 

The facts already developed show clearly the extent of the operators’ contri- 
bution in mechanical fees to the owners of musical copyrights and their inability 
to withstand any increase in the amount of royalties that are now paid by them, 

The contention often repeated by ASCAP and its allies that automatie phono. 
graph operators have been getting a “free ride” is demonstrably false. They 
pay and they pay handsomely—$2 to $2.4 million a year—in mechanical fees, 
If anyone is getting a “free ride” it is the motion picture industry. Could the 
explanation for this be that major elements of the motion picture industry, 
Warner Brothers, the Loew-Metro group, and the Max Dreyfus group, have 
acquired controlling interests in ASCAP? 

The prejudicial effect upon the public resulting from imposition of performance 
fees upon the phonograph operators should not be overlooked. Elimination of 
any segment of their business would deprive the teenagers and working people 
served by them of the musical entertainment they now enjoy. Additional roy- 
alties would inevitably force increases in prices per play. Such reduced services 
and increased prices also would seriously disrupt the businesses of “location” 
owners, 


4. Automatic phonograph operators are small businessmen and cannot afford to 
pay additional per/ormance fees 


Automatic phonograph operators are small businessmen; they derive small 
profits from their business; and they cannot afford to pay additional perform- 
ance fees. 

The recent survey condneted by Price Waterhouse & Co. clearly shows that 
the average income of the operators is less than $4,000 a year. This situation 
is essentially the same as that shown to this committee in 1952 when a similar 
survey revealed that the average operator’s income provided only a meager 
livelihood. 

It is indisputable that the operators are small businessmen. They earn very 
small profits. They already have heavy obligations to meet in the financing 
of their machines, their record purchases, overhead for servicing, the local 
county and State franchise taxes they pay. The addition of performance fees 
to their already strained economy would jeopardize the financial position of all 
the operators. Tosome it would bea calamity. 

In the 1952 hearings, it was shown that the seemingly innocuous statutory 
fee of 1 cent per record side per week proposed by ASCAP would impose an 
intolerable burden on the operators, for it would have amounted to at least 
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$1,500 a year for the average operator of 50 machines. The extreme unreason- 
ableness of this proposal in relation to the operators’ modest incomes made the 
demise of that ASCAP proposal inevitable. ASCAP is still talking about fees 
in this range, of $15 to $25 per machine per year, or a total of $800 to $1,500 

r operator. 

The operators now pay on an average $225 in mechanical fees each year to 
the songwriters and publishers. We say that is fair compensation for the use 
they make of records, and we say further and emphatically it is all they can 
afford to pay, and all that the Congress should require them to pay. 

With their limited resources these operators cannot hope to bargain fairly 
with the great monopolistic performance rights societies with their multimil- 
lions of assets. The very existence of BMI is a constant reminder of the tre 
mendous bargaining power of the large performance rights society, and of the 
great extremes to which opposing economic power would have to be marshaled 
to put up effective resistance or countermeasures against the demands of such 
giants of the musie world. The controversy which gave rise to BMI occurred 
between ASCAP and the radio broadcasting industry. Ata cost of some $450,000 
to the radio industry, BMI was organized to provide the bargaining leverage 
which that industry found necessary to deal with ASCAP. 

Both BMI and ASCAP are now adjudicated monopolies. The jukebox industry 
does not have the resources to meet the challenge from both of them that the 
radio industry was capable of mobilizing against ASCAP. We appeal to this 
committee to recognize the unfair bargaining position which this bill would put 
our operators in, and to save them from this threat to their independent 
existence. 

5. The bill would subject automatic phonograph operators to unlimited liabilities 

H.R. 5921 would not limit the performance fees the automatic phonograph 
operators ewould be forced to pay. It would subject them to unlimited liabili- 
ties in damage suits. 


This bill would declare that the operation of a coin-operated machine is a 
public performance whenever it is operated publicly, without defining or in any 
way delimiting the situations or circumstances in which it would apply- Thus 
the bill would open the doors to needless and endless controversy and litigation. 

The greatest evil of this bill, however, is the power it would confer on ASCAP 
and other performance rights societies to levy limitless fees upon phonograph 
operators. The power to tax is the power to destroy. Such power should not 
be given to a select group by our Congress. 

The importance of including safeguards in such legislation was advanced by 
ASCAP itself in 1951 in advocating the enactment of H.R. 5473. ASCAP’s 
counsel then made the following statement to this committee: 

“Unlike previous bills to repeal the coin-operated machine exemption, H.R. 
5473 couples repeal with certain safeguards which (a) will enable the distribu- 
tor, owner, or Operator to obtain a license to perform recordings of the popular 
compositions used in jukeboxes at a low royalty rate without negotiating with 
copyright proprietor or his representatives and (b) will safeguard the interest 
of the small tavern owner by providing that, if he owns his machine outright and 
if no one else has an interest in the machine or in its receipts, the performance 
isexempt.” (Hearings on H.R. 5473, October 1951, p. 42.) 

H.R. 5921 contains neither type of safeguard for either multiple or single 
operators of automatic phonographs. 

Counsel's argument in support of the ASCAP bill of 1951-52 (H.R. 5473) 
made it clear that the 1 cent per-side-per-record-per-week royalty which it pro- 
vided was intended to serve as a statutory inducement to secure the operator’s 
agreement to a “blanket license’. Counsel declined to commit himself on the 
amount of the blanket license fee that would be imposed, but suggested that 
the statutory rate, totaling $1,500 a year for the average operator, would be 
used as a guide 

Last year, ASCAP’s counsel proposed blanket license fees of $15 to $25 per 
phonograph, which would have amounted to $750 to $1,500 per year per operator, 
or an industry-wide total of $7.5 to $12.5 million (hearings on S. 1870, 85th 
Cong., Apr. 1958, pp. 53-54). 

If such royalties were considered reasonable by ASCAP in 1951 and 1952 and 
again in 1958, the operators of automatic phonographs can hardly expect to fare 
any better under ASCAP if the present bill is passed. Indeed, ASCAP’s repre- 
sentatives are still advocating fees at these levels before this committee, but 
without committing ASCAP to such fees as a maximum. 
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The omission from this bill of any statutory standard for the performance 
fees that may be charged is a deficiency that makes accurate assessment of its 
full impact impossible. Moreover, we would point out that no limit can be 
fixed on the operator’s total liability for performance fees, as this will neces. 
sarily depend upon the number of copyright owners and performance SOCietieg 
who license his records. It is the responsibility of the proponents of this meas. 
ure to show what its effect will be, and to demonstrate that it will not destroy 
the operators’ business and that it will benefit the songwriter and the public 
This responsibility, we submit, the proponents have wholly failed to meet, — 

The argument often advanced by ASCAP in support of this and similar legis. 
lation, that any aggrieved phonograph operator could obtain a court determina- 
tion of the reasonableness of a license fee, under 1950 consent decree of the 
Federal court in New York City, is not reasonable and cannot be given any 
weight. Of what value, for example, would such judicial recourse be to the 
small operator in San Francisco, or Houston, or New Orleans, or Chicago, 
Charleston? Of what actual value, we submit, is this so-called recourse to a 
Small operator in New York City? Would not the cost of such litigation pe 
prohibitive except to ASCAP? And is this a determination that the Congress 
ought to leave without any guidance to a Federal court? Finally, attention js 
invited to the fact that the other performance rights societies, BMI, and 
SESAC, and the unaffiliated copyright owners are not under any similar judi 
cial restraint and there is no comparable “protection” to the operators in deal- 
ing with them. 

H.R. 5921 also raises the problem of multiple licensing Mach of the three 


major performance rights societies in the United States can be expected to 


or 


demand license fees from the operator under this | Also, he could be re 
quired to make license agreements with any other performance rights societies 
and with unaffiliated songwriters individually Any one of these could demand 
royalties in any amount Obviously, the operator would be under an intolerable 
burden of meeting a licensing demands and of taking dequate administrative 
measures to insure that he does not infringe any copyrighted songs 

While the phonograph operator does not have to accede to the copyright 
owners’ demands, he, of course, would be an infringer of their copyrights if he 
does not do so, and he would thereby subject h self to a minimum liability 
of $250 and a maximum liability of $5,000, plus attorneys’ fees for each infringe 
ment. This liability, incidentally, wo be incurred even if the perator ob 
tained a blanket license from all the societies, but inadvert tly plaved one 
record that was not in their repertor 

ASCAP’s representatives have advanced the suggestion that would be willing 
to divide the license fees it proposed with other performance rights societies, and 
accept an aliquot part a ASCAI share | re evidence itever that 
these other societes, BMI and SESAC, are agreeable to s nan al ngement 
Moreover, a representa e of one of the su« ‘ ad ti his « il on 
would not even negotiate with ASCAP except in the offices of the Attorney 
General And. eve if i =e” st) Lif til bn fl ‘ iil lip LHemMmseilve | ie a 
single license fee, tl ! provide ] ectic iutoma 1! rapl 
operators against licensing demands, and infringe t claims, of the unaililiated 
songwriters. 

Before this comt ttee accents wh a rg tion from ASCAP ; other 
proponent of this legislation we suggest that hould deters ( hether any 
such agreement f int ens gy or for sharing in ingle licensing has been, 
or could be, reached And we suggest also that the implications of monopolies 
among the performance rights societies, and of « ) on toward membership 
by those independents now unafhi ed witl he licensi wieties, | refully 
examined before the committee its imp of approval to h a proposal 
6. The billis not feasible 

The bill is unworkable for the additional reason that there is no p) ictical 


method for dete rmining performance ‘ : on the hasis of 
ings of a song on automatic pl onograpl throughout the Nation. 


the number of play- 


In addition to the serious objections already stated, a basie defect in the bill 


is its implicit method of compensating newriters on the basis of the number 
of performances of their mgs on automatic phonographs throughout the 
Nation. 

It is evident that the only fair and accurate way to do this would be t ctually 
count the number of playings of each song on each machi a task involving 
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so much detail in recording, recordkeeping, reporting, and expense as to be an 
obvious impossibility. 

Thus, it is almost a certain probability that this method would not be adopted. 
Almost as certainly, some method of “blanket” licensing to cover the complete 
inventory of a performance rights society is likely, with the inevitable result 
that a songwriter will be compensated, if at all, by formula not necessarily 
related to the public’s playing of his song. ASCAP’s history demonstrates that 
complex and intricate formulas, such as it heretofore has adopted, would be 
devised and applied, with no chance for ultimate benefit to the individual song- 
writer. ‘The individual songwriter is best off under the present system. 


7. The bill's principal beneficiaries would be the performance rights “societies” — 
ASUAP, BMI, SESAC—wnot the songwriters themselves 

No legislation should be enacted which would confer the vast benefits—and 
powers—provided by this bill upon performance rights societies. 

ASCAP’s record of unrestrained self-interest raises serious doubt whether it 
or any performance rights society should be given the unlimited powers which 
would be created by H.R. 5921. 

ASCAP’s record of oppression of music users, large and small, its tie-up of 
the radio broadcasting industry in 1941 with the resultant formation of that 
industry’s performance rights society, BMI, its army of investigators operating 
throughout the country, its involvement with the Department of Justice in anti- 
trust law violations, are matters that have been brought to the attention of 
this and other congressional committees in the past. 

Less light has been focused on ASCAP’s treatment of its own members. But 
from the few statements of songwriters that have come to light there is strong 
evidence that the principals who are in control of ASCAP are not as concerned 
with the performance rights of “the poor songwriter” and “the poor publisher” 
as they would have us believe 

Fortunately for this committee, more light has been shed on ASCAP’s internal 


machinations in the 1958S hearings of Subcommittee No. 5 of the Select Com- 
mittee on Small Business of the House of Representatives, than ever before. 


(Hearings, pursuant to H. Res. 56, Subcommittee No. 5, House Select Committee 
on Small Business, 85th Cong., 1958.) 


The enormous size of ASCAP’s operations, its revenues from performance 
fees amounting to S25,588,301.95 in 1957, its administrative overhead of nearly 
$5,000,000 s system of preferred distribution and weighted vote, by which a 
small minority mtrol the ciety and siphon off the bulk of its revenues to 
themselves, are al for the first time, now matters of publie record in that 
committee. It is completely clear from that record that this small minority 
determines their own voting power as well as their “take”. Songwriter and 
publisher mer! of ASCAP presented and documented many complaints of 
mistreatment nilure to | performances on many radio stations, discrimina- 
tory distribution of performance royalties to the detriment of the rank and file 
members, manipulation of the ciety voting machinery so as to perpetuate 
the minority’s control, unsatisfactory grievance procedures, and many others. 

\ candid statement of ttitude and philosophy of those in control 
ASCAP was indicated in the following colloquy between the subcommittee 
chairman, Congressman Roosevelt, and Oscar Hammerstein, a senior member 
of ASCAP’s board of directors, when he ¥ appearing as a witness: 

“Mr. ROOSEVEL1 Mr. Hammerstein, the minutes of the society, of 
January 1957, were submitted by counsel and which I would like to make a 
part of the record, ar n page 106, I quote you as follov 

“I think there is one basic thing that we ought to face, and that is, that 
ASCAP is not and does not pretend to be a democracy. ASCAP is a group of 
property owners. Let us get that into our heads and don’t let us go too far with 
this nonsensical adjective ‘un-American I have heard that several times to- 
night. This is not a group of federated states or a nation or a commune. This 
is more like—that is not the United States: it is more like the United States Steel. 
I} do not think that the people who own a whole lot of property in this, and many 
copyrights, are going to take one vote, the same vote as the man who owns one 


copyright Don't think that, and don’t waste our time, and don’t waste yours; 
that is not going to happen, for the day it does happen ASCAP is going to be 
broken up and the devil take the hindmost—and the devil take the hindmost— 
which you repeated—and you know who the hindmost are going to be; the 
people without the good copyrights. * * * 
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“Mr. Roosevett. Do you still hold that same view? 

“Mr. HAMMERSTEIN. It was all I could do not to applaud my own speech while 
you were reading it. I endorse every word of it * * *” (hearings, pp. 154-155), 

In the fact of ASCAP’s record and philosophy of charging all that the traftie 
will bear, and its ruthless dealings with its own members and the public, it ig 
inescapably clear that the vesting in it, or any performance rights society, of 
such vast powers of life and death over the jukebox industry as would be con 
ferred by H.R. 5921 would be contrary to the public interest. 


8. The proponents’ arguments 


The proponents’ arguments have already been considered and rejected in lj 
Congresses. 

‘There is nothing new in the proponents’ arguments that section 1(e) of the 
Copyright Act is obsolete, that it grants automatic phonograph operators gq 
“special privilege,” that their so-called exemption is unique, that the operatorg 
are getting a free ride, that they are misappropriating property rights, that they 
make huge profits, that they ought to compensate the poor songwriter and the 
poor publisher. 

Let us be clear about the proponents’ claims. It is they who seek a “special 
privilege’’—the privilege of an exclusive performance right they have never had, 
The phonograph operators seek no privilege. They merely ask the Congress to 
let them remain free from the taxing powers of the big monopolies, ASCAP and 
BMI. 

When questioned regarding their “property rights” argument, the proponents’ 
counsel have had to admit that there is no such right and, indeed, they have 
acknowledged that it is a right which they hope Congress will create. This, and 
the other arguments mentioned above, have been met and refuted many times 
before. They have no new validity at this time. 


ENACTMENT OF H.R. 5921 I8 UNWARRANTED 


The existing law is satisfactory, the automatic phonograph business is founded 
upon it and should be allowed to continue; phonograph operators pay songwriters 
and publishers substantially and adequately in statutory mechanical fees for 
the records they use: the imposition upon them of additional performance fees 
would be discriminatory and would benefit none except the select few who domi 
nate the performance rights societies. The operators cannot successfully baw 
gain with or meet the demands of the performance rights societies; they canuot 
withstand the limitless liabilities for performance fees and damage suits H.R 
5921 would authorize. And finally, H.R. 5921 would give the performance rights 
societies the power of life and death over this last free segment of the musie 
industry. 

Therefore, in the public interest, this committee should reject this bill. 


Mr. Auten. First, a few words to recap the essential facts of the 
automatic phonograph operator's business. 

There are approximately 9,000 operators. There are about 500,000 
or something more machines, averaging 55 to 60 machines per opera- 
tor. 

Five-cent play is still in effect in some parts of the country. Ten- 
cent play has been adopted in about 60 percent of the locations. 

I believe we would disagree with Mr. Fisher. I think he gave the 
figure of 75 percent. We believe 60 percent is more realistic. 

It has been brought out that there is no significant increase in the 
operator’s incomes due to the increased cost of machines and the 
overhead expenses and the accompanying decline in play when price 
per play is increased. 

The average income for the operators is around about $4,000 @ 
year. That was shown in the Price Waterhouse testimony yester- 
day, that there is an average gross per box per week of about $8.40, 
which amounts to about $440 a year gross per box or $25,000 a year 
gross per operator. The figure is gross, which I stress. 
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All operators are small businessmen. They buy, according to the 
best figures, around 6,500 new records per year, a total of around 50 
to 60 million records a year. 

This activity by the jukebox operators results in mechanical fees 
being gener: ated of $2 million to $2.4 million per year, an average of 
about $995 to $250 per operator. 

We say it is not an assumption that they generate these fees. It 
isa fact. Were it not for the jukebox industry these 50 or 60 million 
records would not be bought. We say that the percentages Mr. 
Fisher produced at 20 percent, the jukebox industry, 80 percent, the 
rest of the public, probably are low for the jukebox industry. The 

ercentage is probably higher, around 25 percent. So that the figures 
ie gave of the mechanical fees attributable to the jukebox industry 
are lower than we believe they actually are. 

Another important fact is that the jukebox operators, a great ma- 
jority of them, have diversified their operations. They have gone into 
sideline vending operations, such as cigarette vending to stay in 
business. 

Mr. Fisher argued that we should disregard expenses or losses 
from cigarette vending as a sideline. He agreed with Chairman 
Celler that we should disregard altogether the activities of the side- 
line vending. We agree with that. We believe if you do so disre- 
gard you will find that the operators are, as we represent, earning 
only a meager livelihood from the operation of automatic phono- 
graphs. 

A word about the proponent’s figures. These are our figures, the 
best figures that we can produce, and we believe they are the most 
accurate available. In their desperate effort to prove a case here in 
support of H.R. 5921 they come to you with the highest gross figures 
they can get for the whole industry, starting with $250 million and 
going up to $500 million or so and at the same time they come in 
with the lowest possible rate in cents or small percentage as to the 
effect of the proposed ASCAP license. 

This has a misleading effect and we believe that from the questions 
of the committee this misleading effect is understood as distorting the 
gross income or the abilities of the operators to pay and of minimizing 
unduly the effect of the proposed $15 to $25 a year license. 

We give you comparative terms. We give you the annual average 
net income of our operators and the effect on a yearly basis of this 
proposed fee. In simple terms, $25 per year for the average operator 
with 5 5 to 60 machines comes to $1,375 to $1,500 a year, and if you 
will stac k that up with the $4,000 annual average net income you will 
see how completely absurd the proposal is. 

Our first point, to go through our points, Mr. Chairman, of our 
case: Repeal of existing law is not warranted. It is sound. It has 
worked satisfactorily for 50 years. It has withstood all previous 
attempts to amend it. Our people have invested millions of dollars 
in the business. The rejection of similar bills, which has occurred in 
11 previous Congresses, surely justifies our reliance upon the law re- 
maining as it is. The law should not be repealed without the strongest 
evidence that it is needed. As on preivous occasions the proponents 
have submitted demands but offered noevidence. They could have, but 
they did not show: First, the need, if any, for additional compensation 
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for songwriters and publishers, to carry out the constitutional policy 
of encour: aging production of musical composit ions. 

Second, the identification of the songwriters and publishers who 
actually supply automatic phonograph music and therefore are en- 
titled to be paid for it, according to their per formance socie ty affilia- 
tion, if any. 

Third, the extent to which operators already pay fees to musical 
orchestras. 

Fourth, the comparative contributions of these operators and other 
segments of the entertainment industry, hotels, dance halls, wired 
music, et cetera. 

Fifth. The economic impact of additional fees on the operators, 

Sixth. If additional royalties should be eranted, the method by 
mechanical fee or performance fee—which will best do this. . 

Despite the fact that Mr. Fisher seems to speak as a proponent of 
the legislation I would like to refer to the complaint that he voiced 
that everyone here is talking about the operators, how much they 
make, their ability or their inability to pay additional fees. 

Yes, we regret, bobs that we are talking only about the operators, 
We would like to hear more about the creators of the music and 
whether they really deserve or should receive additional fees. We do 
not contend that they should not. We contend that they should come 
in and show that they should get it. 

One of the proponents sought to be excused from the obvious burden 
by saying they could not get the added information from the operators 
and the at anyway, the proponents were entitled to this as a matter of 
right. He offered no excuse for failing to show the songwriters’ 
financial need for additional royalties or that such additional royalties 
would be in the public interest and consistent with constitutional 
policy. 

The fact of the matter is that the proponents make no effort to 
justify their demands, so it must be assumed they are unable to do so, 

The proponents have laid great stress on the favorable report by 
the Judiciary Committee of the Senate last year on ASCAP’s bill, S. 
1870, and they quoted literally from the committee’s report. 

We invite your attention to the fact that the Senate committee did 
this by an 8-to-5 vote, with two abstentions. 

We also invite your considered attention to the minority views of 
Senators Wiley and Ervin which we believe more accurately evaluate 
and resolve the real issues. 

Mr, Fisher himself criticized that bill, I might add, because it pro- 
vided for the addition of performance fees and mechanical fees. We 
are glad that he joined with us on that one point, at any rate. 

We also suggest you consider the fact that the Senate committee’s 
action was taken in the closing days of the 85th Congress when it was 
clear to all members that the measure wasn’t getting anywhere 
anyway. 

The proponents have stressed the distinction between performance 
and mechanical fees, saying payment of one has no bearing on the 
other. This is wrong and it flies in the face of the very ground on 
which mechanical fees were granted in the first place, on the condition 
that by getting mechanical fees—the 2 cents statutory fee that was 
created in 1909—the operators of musical copyrights should not get 
performance fees on coin-operated machines. 
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This matter was very thoroughly debated and the determination 
was deliberately reac hed that the one was a condition to the othe r, and 

I refer the committee to its own hearings in 1943 on H.R. 5473 at 
ages 325 to 326, which state this legislative history quite clearly. 

The cre point: Music operators pay full compensation for the 
records they use. The music operators make multiple purchases of 
records. ‘They are collectively the largest single purchaser of records, 
50 to 60 million. ‘Thus, they are unlike other segments of the enter- 
tainment industry and for this reason alone it is sufficient to justify 
their exclusion from pe rformance fees. 

a their purchases they pay an estimated $2 million to $2.4 million, 

an average of $225 to $250 per operator per year. This $2 million 
or more compares favorably with fees pai id other branches of the en- 
tertaimment industry, as shown by figures ; submitted by ASCAP in 
hearings before Subcommittee No. 5 of the Select Committee on Small 
Business last year. 

They also compare favorably with payments by the motion picture 
industry. In 1952 those were SO00 000. We unde ‘rstan d ASCAP col- 
lects no fees at all from the motion picture exhibitors and produc ers 
now. 

Third: The additional fees would discriminate against music oper- 
ators and would be against the public interest. 

The proponents say we are getting a free ride. The fact is we are 
paying 82 million or more a year. If anyone is getting a free ride it 
is the motion picture industry. Perh: ee that industry's free ride is 
due to the fact that major elements of the motion pic ture indus stry, 
Warner LBros., Loew, Metro, the Drey pec group, how own controlling 
interest in ASCAP. 

The prejudicial effect upon the public resulting from imposition of 
performance fees upon automatic phonograph operators should be 
carefully examined. Elimination of any portion of oe business 
would de prive the teenagers and working people served | y it of the 
high quality of music entertainment they enjoy. Additional royal- 
ties would inevitably cause increases in price per play. Such re- 
duced services and ine anand al eae seriously aaa the bus- 
inesses of “location” operators 

Four: Music operators are small businessmen and cannot afford to 
pay additional performance fees. 

We ask the committee to consider the facts that ope rators are small 
businessmen. They earn very sone profits. They have heavy obli- 
gations to meet in financing their machines, pure hasing records and 
meeting their administrative ove hana: Many automatic phonograph 
operations are conducted at a loss. Their average, as you have seen, 
is around $4,000 a year. 

The operators already pay at least $225 in royalties a year. Should 
they be expected to pay more? 

Consider ASC AP’s latest proposal of license fees of $15 to $25 per 
machine. This amounts to $800 to $1,500 a year per operator. Also, 
it amounts to $714 million to $15 —n pe as a eee As has been 
pointed out, it would be more than half AS AL $ present total 
revenue from licenses. 

This is almost as absurd a figure as ASCAP proposed in 1953 in 
connection with the Birvson bill where they propo ed fees amount- 
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ing to $1,500 a year per operator, and may I say they did that on the 
basis of a rate of a penny per side per week. Yet it amounted to 
about $1,500 per year. 

Our operators cannot hope to bargain fairly with the great 
monopolistic performance-rights soc ieties with their multimillions of 
assets. Our operators do not have the resources to meet the challenge 
of all three of them, ASCAP, BMI, and SESAC. 

The ASCAP operating st atement for 1957 shows it spent $4.8 
million for administrative purposes, including over $390,000 for legal 
fees. A very good client, I might add. Last year ASCAP re. 
portedly spent over $5 million on administrative expenses. Obviousl 
the operators cannot bargain on even terms with so powerful an ad- 
versary. 

A BMI representative testified at last year’s hearings that ASCAP 
was a saniplete monopoly at the time of BMI formation in 1941, 
The only difference between the situation then and now is that the 
music operators now face three such performance societies where 
BMI faced only one. 

Five: H.R. 5921 would subject music operators to unlimited liabil- 
ities, both as to license fees and as to damage suits. 

This bill would declare any “public” operation, and I quote the 
word “public,” of an autom: itic phonograph to be a public perform- 
ance for profit. However, it does not define or delimit this coverage 
but leaves the law’s ap yplic ation, whether restaurant, school, club, or 
bus or train or airline terminal, to determination by the courts, 
Moreover, this ambiguous treatment of the subject completely over- 
looks the basic fact that wherever the location may be the player 
selects his song and plays it for his own satisfaction and enjovaaeal 
and this is a personal and not a public performance. Thus, the bill 
fails to resolve the basic question regarding its coverage. 

Mr. Fisher has testified that he would eliminate the word “deemed” 
as it now appears in the bill and leave the matter of the law’s cover- 
age entirely tothe courts. This is an objectionable solution, we think, 
because it would invite endless controversy and litigation. 

Mr. Fisher, also, would elimiate hotels by a redefinition of the 
term “location” from the application of this proposed bill, and the 
reason given is that it would be de minimis. Well, that is a good 
reason why there should be no bill applicable to the jukebox business. 
It, too, is de minimis and the only way they can possibly think of 
making it applicable is to apply it to groups of routes by units. 

This elimination of the hotel and the like, the location owner, we 
say would be discriminatory against the jukebox operators. 

The bill is objectionable also for several other specific reasons. 
First, multiple licensing by unlimited numbers of licensors is permis- 
sible. So that the operator’s liability for fees would be unlimited. 

Mr. Fisher has spoken of enacting a law to provide a ceiling within 
which negotiations might take place. The whole thrust of this bill 
and of the proposals of the proponent is that there should be no ceil- 
ing but leave it wide open. 

Second, the administrative burden of compliance would be intoler- 
able. The operator does not have the facilities to check the copyright 
ownership of every record he plays and could not afford the expenses 
involved, the reporting and accounting for plays on all the different 
compositions and on all of his machines. 
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Third, the bill would expose every operator to unlimited liability 
for inadvertent use of copyright records without license. 

Fourth, the bill would eliminate automatic phonograph operators 
as the last free market of records for the independent songwriters 
and publishers. te 

Our fifth point: This bill is not feasible. In addition to the de- 
fects already mentioned the bill is unworkable because there is no 
practical way in which the number of plays of a song on automatic 
phonogr aphs can be counted. The inevitable result, of this will be 
some kind of blanket licensing covering all songs in the perform- 
ance society’s repertoire. T hus the individual songwriters share will 
be determined by guesswork or by some arbitrary and equally objec- 
tionable formula, as in the case of ASCAP, which skims off the great 
bulk of the royalties for the favored insiders and leaves only small 
pickings for the writers of popular music played on jukeboxes. 

Perhaps I might add at this point—from the concern that the Regis- 
ter of Copyrights has expressed for this bill or this subject it seems 
as if it is considerably misplaced for the reason that roughly 90 per- 
cent of the musical recordings that are played on jukeboxes are pro- 
duced by people who are not within the concern that he has expressed. 

Mr. Fisher spoke of the mechanical fee increases as opening a Pan- 
dora’s box of problems. ‘That is exactly what increases through the 
provision for performance fees would do. It would invite a myriad 
of problems of determining whose compositions are played, and how 
many times, and of dividing or distributing the proceeds for blanket 
license fees. 

On the other hand, the mechanical fee method of pay-as-you-buy 
eliminates all of those problems of accounting, and of recording per- 
formances, and is the method already provided for in the law. 

Perhaps the reason why the proponents are uninterested in mechan- 
ical fees is the fact that they don’t have anything to do with them. 
The law requires that they be paid direct to the creators of the music 
and no collection agency can have anything to do with their payment. 

Mr. Brooks. Pardon me. 

I hate to interrupt you. I know you are about to conclude. But I 
did want to ask, Is it perfectly clear that the mechanical royalty fee 
is paid directly to the publisher and to the songwriters and lyricists? 

Mr. Auten. The law requires it, Mr. Chairman. The words the 
statute uses are “paid by the manufacturer to the copyright pro- 
prietor.” 

Mr. Brooks. ASCAP does not, for example, as a representative of 
the composers and publishers to some extent, accept that money in 
their behalf and then transmit it to them. 

Mr. Auien. I am quite sure of that, as much as I am of anytning 
I am saying here today. I would like to be corrected if they can 
find a flaw in that. 

Mr. Brooks. Proceed. 

Mr. Aten. Point 7. ASCAP, BMI, and SESAC would be the 
bill’s principal beneficiaries, not the songwriters themselves. The 
various powers and benefits created by this bill, we say, should not be 
vested in the performance rights societies. 

ASCAP and BMI are adjudicated monopolies. ASCAP, the prin- 
cipal beneficiary of this bill, isa gigantic monopoly. It is run for the 
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benefit of a select few who control it and it should not be given the vagt 
power created by this bill. All of the ASCAP story has not yet been 
told, but enough of it has been elicited from ASCAP, last year by the 
Subcommittee No. 5 of the House Select Committee on Small Busi- 
ness, to reveal the essential characteristics of this powerful self- 
perpetuating monopoly. Its distinguishing features were shown to 
be, one, a system of preferred distributions for the _— minority 
who controlled it: second, the domination of the soc lety by the big 
publishing houses; third, the weighted vote by which those in control 
perpetuated their control of the society; 4, the logging system which 
discriminates between certain classes of users and producers. 

To understand this proposal the committee must digest that record, 
We would like to refer to it specifically. The hearings on Louse 
Resolution 56 in the 85th Congress last year, the report of that com- 
mittee, House Report 2718, January 1959, and the earlier report 
No. 1710 in May of 1958. 

I gave figures for the ASCAP revenues in 1957 of approximately 
$26 million, it was a little over $26 million. Our information is in the 
last year, 1958, they increa sed | over another million up to around $28 
million, and their overhead expenses were over $5 million. 

The bill is defective because it (1) would aid ASC AP and BMT in 
siphoning off additional royalties for the select few who control them; 
(2) it would not benefit rank and file songwriters and publishers who 
produce the music played on jukeboxes; (3) it would give ASCAP 
and BMI astranglehold over the last remaining free market for music, 
the Nation’s 500,000 jukeboxes; (4) it would increase the monopolistic 
positions of ASCAP and BMI; (5) it would subject music operators 
to the overwhelming bargaining power of these societies, and (6) it 
would give the societies the power to tax the automatic phonograph 
operators out of existence. 

Special interest legislation so misdirected from its avowed purpose 
of benefiting a songwriter and so discriminatory against those who 
would bear its burden should not be favorably considered. 

Kleven Congresses have so concluded. 

Let me ask this question: Why are the societies so uninterested in 
stamping out what was referred to as bootlegging by one of the wit- 
nesses? I say to you they are not interested in mec hanical fees which 
would be avoided by such practices. They are only interested in 
performance fees. 

Referring back to Mr. Fisher’s testimony this morning when he was 
asked regarding the distribution system of the performance societies, 
he stated he had not studied them. We think he ought to, before he 
comes in here and talks about the inequity of the jukebox people 
getting what he said is a free ride. 

Reference was made by him and has been made by others to the 
supervision, the protection given by supervision, of the New York 
Federal court. What protection is that to the operator out in San 
Francisco or New Orleans or in Texas or even in New York City for 
that matter, to have to go into Federal court to litigate what his rights 
might be under a statute that is ambiguous? Besides, what protection 
is that decree with regard to BMI and SESAC who are not even 
parties tothe proceeding ? 
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My final point is as to the proponent’s arguments. Let us be clear 
about the proponent’ sclaims. It is they who seek a special privilege, 
the pr ivilege of an exclusive performance right they never had. The 
music operators seek no privileges. They merely ask the Congress to 
let them remain free from the taxing powers of the big monopolies, 
ASCAP and BMI. 

Reference has been made to the support by neutral organizations, 
objective support, I think Mr. Fisher said. The ABA and several 
smaller bar associ: aad the women’s clubs and musie clubs and then 
the State Department and the Register of Copyrights, too. 

On the other hand, look who the associations are that are not directly 
involved but still oppose this bill. The American Hotel Association, 
the National Beverage License Association. ‘They oppose it because 
they have an interest in this. Now, what interest is it to these other 
organizations or agencies to come in here and take sides in this matter ? 

We are at a loss to understand the great interest of the Register 
of Copyrights in this bill. He has come in with elaborate figures on 
the jukebox industry. But he admits that he has never looked into the 
performance rights societies themselves. Beyond that he says nothing 
about what compensation songwriters ought to receive to carry out 
the constitut ional polici 1es. 

Then the Register of Copyrights has placed great stress on inter- 
national considerations. He even speaks about the humilating posi- 
tion that he isin. All International comity requires is that foreign 
copyright owners receive equal treatment with our own nationals 
under our own laws and, this, the Universal Copyright Convention 
does. 

There is no more reason why our copyright law should be changed 
to conform to copyright laws of other countries than that our property 
law or that our laws relating to the liberties of our citizens should 
be changed to conform to those of other nations. 

We say this is a domestic problem, that the first obligation of the 
Congress and of the Register of Copyrights, if you will, is to resolve 
the issues raised by this bill in the light of domestic conditions. 

I know frequent ly it is said in the hearings here that the whole world, 
all except the United States, recognizes royalty rights from the play 
of coin-operated machines and only in passing is it even mentioned 
that Canada, like ourselves, has a comparable exclusion. It is true 
that they had a review of this matter last year and concluded that they 
would not make a change in their law unless the United States does so. 
But gentlemen, that is quite a condition and quite an “if.” 

That concludes our presentation, Mr. Chairman. Thank you very 
much for our being here. I will be glad to answer any questions that 
you have. 

Mr. Brooks. Mr. Allen, you have given a very fine presentation. 

Do you have any questions, Mr. Lindsay ? 

Mr. Linpsay. I would like to just ask one question, Mr. Allen. 
How do you explain the presentation here in the hearings of 
number of members of ASCAP and BMI, songwriters, who came for- 
ward and testified for the bill if in your judgment the majority of 
songwriters would not receive the benefits that they would otherwise 

receive ¢ 

Mr. Auten. Simply this, to be very blunt about it. 
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Mr. Linpsay. Are they on the inside that you were talking about? 

Mr. Auien. To be very blunt about it, Mr. Lindsay, they are the 
insiders of ASCAP in my opinion. There are songwriters in ASCAP 
who benefit greatly and we say greatly from the music of others due 
to seniority and other weighted factors that are applied in place of 
plainly, simply, current performance. 

Mr. Linpsay. Thank you. 

Mr. Brooks. You had a question, Mr. Allen ? 

Mr. Auten. Excuse me. Do I understand that counsel for ASCAP 
is going to be permitted to file a brief at the conclusion of the hearings? 

Mr. Brooks. Yes. That was his request. He wanted to make an 
oral statement and I suggested that he make a written statement so ag 
to conserve time. 

Mr. Auten. I wonder if then we might not ask the privilege of sub- 
mitting a brief in rebuttal to his? 

Mr. Brooxs. Yes. Itisquite fair. It is allright. 


BrigF ON BEHALF OF Music OPERATORS OF AMERICA, INC., IN OPPOSITION TO 
H.R. 5921 


At the hearings held June 17 and 18, 1959, Musie Operators of America, Ine,, 
presented its opposition to H R. 5921 through statements oral and written, of 
a number of witnesses and their exhibits. We will not repeat the statement of 
the case in opposition to the bill, as we there presented it. We here briéfly sum- 
marize our opposition and request that reference be made to the full record 
of the hearing for the factual basis of our argument. 

The present copyright law, enacted in 1909, gives the owners of musical com- 
positions exclusive rights with respect to the mechanical reproduction of their 
works, in the form of phonograph records, perforated music rolls, or otherwise, 
such rights being in addition to rights previously granted to copyright owners 
to control public performances of their compositions. The 1909 act granted 
these recording rights, subject to two qualifications. First, whenever a copy- 
right owner records or permits another to record his composition, anyone else 
can make similar use of it upon payment of a royalty of 2 cents for each re 
cording. The second qualification is that— 

“The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for profit un- 
less a fee is charged for a‘’mission to the place where such reproductioa 
or rendition occurs” (17 U.S.C. 1(e) ). 

This second qualification is the provision which H.R. 5921 would eliminate. 


I. THE CONSTITUTION AUTHORIZES, BUT DOES NOT GRANT, EXCLUSIVE RIGHTS TO 
AUTHORS OF MUSICAL COMPOSITIONS 


Article I, section 8, empowers Congress “To promote the progress of science 
and useful arts, by securing for limited times to authors * * * the exclusive 
right to their respective writings * * *” 

The proponents of this legislation argue that they have constitutionally guar- 
anteed exclusive rights and talk loosely about confiscation of their property rights 
without compensation. 

These arguments are erroneous and designed to mislead because the Con- 
stitution grants no such rights, but merely empowers Congress to grant such 
rights. And as a matter of law, without such statutory grant, there is no ex- 
clusive proprietary right in a composition after it has been published. 

Thus, in an earlier hearing, before this subcommittee on H.R. 5473, 82d 
Congress, it was said: 

“Mr. Wittis (a member of the committee). When you say that the jukebox 
people are using a property right without paying for it, that really is not cor- 
rect. That right has not been established yet. What you want to do is to extend 
and enlarge and to create a property right and then to collect. You do not 
have that right as of today, legally.” 
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“Mr. Cox (a counsel for ASCAP). Well, Mr. Congressman, I think what you 
have said has helped very greatly to illuminate this problem in its very prac- 
tical sense and in context. Firstly, I was not saying that the property right 
in the public performance on the jukebox was now legally established. That is 
what we are here to ask the Congress * * *” (hearing on H.R. 5473, part 2, 
pp. 336-7). 

In 1909 the Committee on Patents stated: 

“The Constitution does not establish copyrights, but provides that Congress 
shall have the power to grant such right if it thinks best. Not primarily for the 
benefit of the author, but primarily for the benefit of the public such rig'its are 
given. Not that any particular class of citizens, however worthy, may benefit, 
put because the policy is believed to be for the benefit of the great body of the 
people in that it will stimulate writing and invention to give some bonus to 
authors and inventors.” 

And it further stated: 

“The main object to be desired in expanding copyright protection accorded 
through music has been to give to the composer an adequate return for the value 
of his composition, and it has been a serious and difficult task to combine the 
protection of the composer with the protection of the public and to so frame 
au act that it would accomplish the double purpose of securing to the composer 
an adequate return for all use made of his composition and at the same time 
prevent the formation of an aggressive monopoly which might be founded upon 
the very rights granted to the composer for the purpose of protecting his in- 
terest.” (See hearings on H.R. 5473, p. 162.) (Italics added.) 

The foresight of the Committee on Patents in 1909 in anticipating the danger 
of legalizing an aggressive monopoly is remarkable and its remarks are par- 
ticularly pertinent to the committee’s present consideration of H.R. 5921. 


I. THE EXCLUSION OF COIN-OPERATED MACHINES FROM THE 1909 EXTENSION OF THE 
COPYRIGHT ACT WAS BASED UPON THOROUGH CONGRESSIONAL INVESTIGATION AND 
CONSIDERATION OF THE PUBLIC INTEREST IN THE COIN-OPERATED MACHINE BUSI- 
NESS WHICH REMAINS ESSENTIALLY UNCHANGED 


Proponents of H.R. 5921 and similar bills have asserted that this provision 
of the 1909 act excluding coin-operated machines was “accidentally adopted” 
in a totally different economic situation (hearings on S. 1870, 85th Cong., pp. 47, 
211, 230). 

gut references to the 1909 committee’s investigation of the industry which 
have been brought to the attention of later committees of the Congress, including 
the House Judiciary Committee, completely dispel these characterizations of the 
1909 committee’s work. (Hearings on H.R. 5473, pp. 324-6.) 

This evidence shows that prior to 1909 there were 70,000 to 75,000 automatic 
music machines of different kinds including phonographs; that by 1909 the 
phonograph industry itself had become a substantial one, with 18 manu- 
facturers of phonographs employing 6,000 people and producing instruments 
valued at $11,725,000; that most of these manufacturers produced coin-operated 
machines for commercial use and that these machines were basically similar 
to those of the present day—including phonographs equipped to play up to 24 
records, with horn or loud speaker attachments, and electrically lighted for 
the attraction of customers. 

The persuasive effect of this evidence at the hearings on H.R. 5473 in 1952 is 
shown by the following statement of a member of the House Committee: 

“Mr. CRUMPACKER. If I may interrupt you at that point, I was the one who 
raised the question the other day about whether jukeboxes figured very large 
nationally in 1909. You have persuaded me by the exhibit that was offered the 
other day showing all these different models and also the testimony from the 
trial offered back in 1902 to the effect that there were 75,000 of these machines 
in existence at that day. I must confess I was not around in 1909 and was 
not acquainted with the fact that the jukebox had such a prominence that far 
back. I do not think we need to belabor that point any further as far as I am 
concerned.” (Hearings on H.R. 5473, p. 324.) 

So far as copyright matters are concerned, therefore, there is no significant 
change in the coin-operated machine industry since enactment of the 1909 act. 
The act is not “archaic” or “obsolete,” but remains vital and effective as the 
legal foundation for an important segment of the entertainment industry. 
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Ill, THE COMMITTEE DOES NOT HAVE AN ADEQUATE BASIS FOR CHANGING THE 
EXISTING LAW 


In this situation a nationwide business, the operation of automatic phono- 
graphs, depends for its existence on the existing law which has row been in effect 
for a half century; it has invested many millions of dollars in plants ang 
equipment; it should not be jeopardized or prejudiced by drastic change or 
repeal of this law unless an overwhelming and compelling need for change jg 
shown. 

Congressman Willis, then a member and now chairman of this subcommittee. 
spoke in a similar vein in the course of hearings on H.R. 5473, in 1952, as 
follows: 

“Mr. Wiis. * * * And any time you try to disturb something that has taken 
place for 43 years you are going to have some explaining to do unless the 
equities are so strong and the burden is so slight that you are not going to cause 
an abrupt revolutionary change in the method of doing things in an industry, 
That is what worries me.” (P. 379.) 

Proponents of H.R. 5921 are urging the committee to grant additional royalties 
to owners of musical copyrights. The very least the proponents should do for this 
committee is to supply complete evidence on the following important points: 

(1) The need, if any, of songwriters and publishers for additional compensa- 
tion to encourage creation of musical compositions ; 

(2) Identification of the songwriters and publishers who supply music to the 
automatic phonograph operators, especially a¢ I 


several royalties societies or their independence of such societies ; 


to their affiliation with the 
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(3) The extent to which the operators of the automatic ph mographs ilready 
pay fees for the benefit of musical copyright owners ; 

(4) The comparative contributions by the automatic phonogray 
and other segments of the entertainment industry, such as hotels, restaurants 
music halls, dance halls, wired music, ete 

(5) The economic impact of additional fees upon the operators of automati 
phonographs; 


(6) The economic and public interest impact of additional fees upon the public; 
and 
(7) If additional royalties are to be granted, the method which will best 
serve to compensate songwriters and publishers and serve the public interest, 
Such evidence, we submit, is not before the committee 


IV. ON 11 OCCASIONS SINCE 1926 SIMILAR EFFORTS TO CHAN( ISTIN LAW HAVE 
ENDED IN FAILURI AFTER THOROUGH CONSIDERATION BY THIS, AND OTHI 
MITTEES OF THE CONGRESS; THIS COMMITTEE SHOULD REJECT H.R 21 UNLESS 

THERE ARE NEW CONDITIONS OR IT 18 PREPARED TO SAY ALL PREVIOUS CONGRESSES 

HAVE BEEN WRONG 


The history of the unsuccessful efforts by proponents, led by ASCAP, of a 
change in this law include 
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These persistent efforts by the powerful and wealthy royalty so ieties have 
become a kind of harassment which music operators with their meager resources 


can ill afford to resist. These small businessmen, as well as the public at large, 
plead, in all fairness. for the considered pro 
prompt and firm rejection of H.R. 5921 
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y, OPERATORS Ol AUTOMATIC PHONOGRAPHS HAVE SHOWN THEY PAY SUBSTANTIALLY 
AND ADEQUATELY FOR THEIR USE OF MUSICAL RECORDS; AND THEIR EVIDENCI HAS 
NOT BEEN DISPROVEN BY THE PROPONENTS OF THIS BILL 


As the largest combined purchasers of records, the automatic phonograph 
operators are unlike any other purchasers. Their purchases of an estimated 
x) to 60 million records a year, and ent of over $2 million a year or an 
average of over $200 a year per operator to songwriters and publishers, is fair 
and reasonable compensation, and justifies the present exemption from addi- 
tional fees. 

In contrast, ASCAP, according to evidence submitted in 1958 to Subcommittee 
No. 5 of the House Select Committee on Small Business, has discontinued collec- 
tion of performance fees from the motion picture industry altogether (hearings, 
H. Res. 56, 85th Cong., pp. 21, 23, 517 (exhibit AS), 542 (exhibit Al4, schedule 

ll ng 


C)); whereas, as late as 1955, ASCAP was said to be co SD00,000 an- 





ect 





nually from this industry (hearings on 8S. 1106, 838d Cong., Judiciary 


Subcon mittee, p 62) 

ASCALD’s exhibits referred to above (exhibit A3 and exhibit A14, schedule C) 
indicate that no licenses s except he radio and televis 7 proadcasting ndus- 
tries, pay it as much in royalt as the mechanical royaities paid by the auto- 
matic phonograph ope to 
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Automatic phonograph operators are small businessmen who opera on a 
narrow margin of profi nd cannot afford to pay additional royalties; they now 
pay substantial royalti Which compare favorably, and perhaps exceed, all 
other branches i the el tu I j ndu except broadcasting: ar the 1m 
position of additional ro ties would result in increases in price-per-pl ant 
elimination of mar eations a ether, thus deprivit tho inds of the work- 
ing people and the teenagers of America of the high quality entertainment from 
jukeboxes that the wi 


License fees of $15 to $25 per year for each phonograph, proposed by ASCAP, 
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Department of Justice (H. Rept. 1710, 85th Cong., May 12, 1958). Those com. 
plaints, and the committee’s findings, involved internal organization and map. 
agement of ASCAP, particularly: 

(1) The weighted vote, by which the organizers of ASCAP, and others they 
have admitted to share in its control, have perpetuated their control of the 
organization. 

“Stated briefly, ASCAP’s articles of association prescribe voting power of 
members in terms of distributions made to them—1 vote for each $20 distributed 
to a composer-author member, and 1 vote for each $500 distributed to a publisher 
member (article IV): and give those in control of the society, the board of di- 
rectors, full power to determine distribution formulas and amounts (article XV)” 
(House hearings, pursuant to H. Res. 56, pp. 487, 504, exhibit A-1; H. Rept. 1710, 
p.3). 

(2) The logging system for recording of performances, a procedural step that 
is basic to the distribution of royalties. 

“The subcommittee found that except for network performances, other broad- 
‘asting was not logged but was checked only on a sampling survey basis: more- 
over, it appeared that there was no logging for performances in other branches 
of the entertainment industry—viz, taverns, restaurants, nightclubs, hotels, 
dancehalls, wired music, ete.” (House hearings, supra, pp. 138, 538, exhibit 
Al14; H. Rept. 1710, pp. 2, 4). 

The committee questioned whether this system complies with the terms of the 
consent decree requiring “primary consideration” to be given actual perform- 
ance of compositions (H. Rept. 1710, p. 5). 

(3) The distribution formulas, prescribed by the board of directors as stated 
above, which, after 50—50 division of net revenues between writer and publisher 
members, allocate to writer members only 20 percent of the writers’ share upon 
the basis of current performance, leaving the remainder to be allocated according 
to seniority and other factors. 

“There were other questions relative to favoritism by the board of directors 
and their associates in the division of royalties. Thus, the board of directors 
distributed to themselves 31.01 percent of 1957 distributions (House hearings, 
supra, p. 533, exhibit AY); and of the $10.3 million distributed to publisher 
members in 1957, the three largest, who also are members of the board, received 
$4,531,064.75, which, under the weighted vote system, is practically tantamount 
to dominant control of the society (House hearings, supra, p. 531, exhibit A6). 
There is strong evidence that the dominant publisher members are in turn con- 
trolled by major motion-picture producers” (House hearings, supra, pp. 334, 335, 
344; S. Doe. 155, in connection with S. 590, 84th Cong., 1956, p. 27). The com- 
mittee likewise questioned whether the distribution system complied with the 
consent decree (H. Rept. 1710, pp. 5-8). 

(4) Grievance procedures and records were challenged as to their fairness, 
availability and compliance with the consent decree (H. Rept. 1710, p. 8). 

Attention should be invited to the fact, at this point, that this subcommittee 
of the House Judiciary Committee has had before it only the most carefully select- 
ed member of ASCAP, whose support of H.R. 5921 could be assured. For a repre 
sentative cross section of ASCAP’s membership, the subcommittee must also 
take into account the many other members whose grievances were presented to 
the Small Business Committee and formed the basis for its report and recom- 
mendation to the Department of Justice for remedial action. 

ASCAP has a long history of controversy in its dealings with other branches 
of the entertainment industry: the legitimate theaters, ballroom operators, film 
performances in theaters, radio broadcasters (BMI was formed because of this— 
hearings on S. 1870, p. 45), television broadcasters, wired music users, and 
industrial users (Senate hearings on S. 1106, 88d Cong., 1953, pp. 118-120). 

Under its articles of association, ASCAP’s board of directors has full disere- 
tion with regard to the sums it will expend for administration. In 1957 it spent 
$4.8 million for administration out of $26.8 million received from all sources 
(House hearings, pursuant to H. Res. 56, 85th Cong., p. 517). In 1958 it spent 
$5.1 million for administration out of $28.2 million receipts. Its expenditures 
for legal fees alone in the years 1957 and 1958 were $390,000 and $418,000 
respectively. These expenditures for legal services far exceed total revenues 
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of the nonprofit membership association of the phonograph operators, Music 
Operators of America, Inc., whom we represent. 
From the foregoing it is clear that— 

(a) Operators of automatic phonographs could not bargain with the pow- 
erful royalty societies on equal terms. 

(b) Independent songwriters and publishers should not be compelled to 
join such a society through the medium of this legislation. 

(c) This bill, by permitting large powers to be vested in ASCAP and 
BMI, would aggravate the antitrust aspects of those organizations. 

(d) This bill would increase the monopolistic position of ASCAP and 
BMI. 

(e) This bill would give ASCAP and BMI a stranglehold over addi- 
tional segments of American life—the automatic phonograph industry. 

(f) This bill would aid ASCAP and BMI to siphon off additional royal- 
ties for the benefit of the select few in control of these organizations. 

(g) This bill would not benefit rank-and-file songwriters and publishers 
who supply music for the automatic phonograph industry but would injure 
them. 

(hk) This bill would give adjudicated monopolies, ASCAP and BMI, 
which have recently been under investigation for antitrust violations, the 
power to tax the Nation’s automatic phonograph operators out of business. 


IX. THE BILL IS UNWORKABLE AND UNFAIR 


(1) It fails to specify those automatic phonograph performances which are 
subject to the act and disregards the personal element in a customer’s selection 
and play of a record of his choice, leaving these basic questions unresolved and 
open to needless controversy and litigation ; 

(2) It permits multiple licensing by unlimited numbers of licensors and with- 
out limit on the phonograph operator's total disability for fees; 

(3) It provides no method for collection of performance fees on the basis 
of actual performances; 

(4) It imposes an unlimited and impossible administrative burden upon the 
operator ; 

(5) It exposes the operator to unlimited liabilities for inadvertent infringe 
ment of copyrighted music ; 

(6) It would force operators to affiliate with performance-rights societies and 
thus eliminate the operators as the last free market for the independent song- 
writers and publishers ; 

(7) It would permit and require vast numbers of inspection and collection 
agents ; 

(8) The ASCAP proposed scale of $15 to $25 per phonograph per year to be 
divided among the several royalty societies and other owners, is prohibitively 
excessive, as shown in VI above, and, further, is unworkable because: 

(a) Such a lump-sum royalty would have no accurate and direct relation 
to the number of plays of records per machine; 

(b) Such a lump-sum royalty would have no accurate and direct relation 
to the plays of records of a particular writer or publisher ; 

(c) Payment of such a lump sum to any one society or individual would 
have no legal effect to pay off any other copyright owner ; 

(d) Such a system would inevitably lead to controversial, artificial, dis- 
tribution formulas; 

(e) Agreement among royalty societies and other owners to share the 
lump-sum payment would raise new questions of possible antitrust violations. 


CONCLUSION 


Let us be clear about the proponents’ claims. It is money they seek, not the 
determination of a matter of principle. It is they who seek a “special privilege”— 
the privilege of a performance right they never had. The operators of automatic 
phonographs seek no special privilege. They ask only that the Congress let them 
remain free of the taxing powers of the big monopolies—ASCAP and BMT. 

The operators are in favor of fair compensation to songwriters and publishers 
of the music they use. They do pay fair compensation, and their payments com- 
pare favorably with contributions by other segments of the entertainment indus- 
try. Many songwriters and publishers whose records the operators use have 
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no affiliation with performance rights societies, or are at the lowest pay levels 
of the societies and, therefore, would not benefit from fees collected by the 
societies from the phonograph operators but in the long run would suffer from 
this legislation. 

We urge that the committee require proof from the proponents regarding these 
matters, and that the committee satisfy itself by its own investigations. If, j 
the light of such additional information, the committee can find that the jukebox 
industry and the public who support it are not paying their fair share to song 
writers and publishers, and should conclude that additional compensation should 
be paid by the automatic phonograph operators and their supporting public, we 
then point out that the only way this can be done fairly, so as to provide the 
greatest return to each individual songwriter and small publisher, is by way of 
“mechanical fees” paid directly to them without deductions and expenses going 
to benefit others who have contributed nothing. 


Mr. Brooks. The only problem is this. There have been several 
requests made of submission of information ; one, I believe, Mr. Finkel- 
stein on your distribution system. 

Mr. Finxevstrern. Yes, Mr. Chairman. 

Mr. Brooks. | am very hope ful that we can ee the prepara- 
tion of those briefs sng those submissions and t] within, a week we 
have the submissions, the briefs and statements in so we can conelude 
the transcript, wrap it up and send it over to be printed ¢ 

Mr. Aten. That is satisfactory to me, Mr. ¢ ‘hairman. 


(The following letter was received from the General Attorney of 
ASC ‘AP in reference to the above brief.) 


BEVERLY HILLs, CAuir., August 17, 1959. 
Re H.R. 5921. 
Hon. EpwIn E. WILLIs, 
Chairman, Subcommittee No. 3, House Judiciary Committee, House Office 
Building, Washington, D.C. 

My DEAR CHAIRMAN WILLIS: My office has just forwarded to me a copy of 
that portion of the galley (76 KKE, 82 KKE, and 86 KINKE) which contains 
the brief submitted on behalf of the Music Operators of America, In 

I believe that all of the arguments advanced in that brief are answered in 
the record. At page 84 KKE of the galley a statement is made out of context 
relating to the method of collecting performance fees for music in motion piec- 
tures. 

The full context relates to several fields in which the members license per- 
formances or other rights directly, such as the legitimate stage, motion pictures 
used in theaters, and fields other than performing rights, particularly recording 
and publication rights. 

The full text at pages 20 to 22 of hearings on House Resolution 56 is as 
follows: 

“Mr. FINKELSTEIN. Of course ASCAP has nothing to do with the legitimate 
stage. You understand that. I failed to bring that ouf 

“The member reserves all of the rights for the legitimate stage, for the mak- 
ing of phonograph records, for the publishing of sheet music; those rights are 
all outside of the society. They can be handled individually and they are. We 
have nothing to do with the stage rights 

“Mr. Brown. Do you license theaters? 


“Mr. FINKELSTEIN. No; we do not. The members do that. Someone writes 
a musical show. Rodgers and Hammerstein write a musical show Let us 
assume they do not produce it. They make a contract with a stage producer 


in which they agree that he will furnish all of the money necessary for this 
production. And they will get a percentage of every cent that walks into the 
box office in the form of admissions. That is a percentage of the gross—a very 
substantial percentage. ASCAP has nothing to do with it at that point 

“Now Mr. Rodgers and Mr. Hammerstein go to a music publisher, such as 
Max Dreyfus. He is an expert in show tunes. He has developed the writer 
from the time he just started, and the writer thinks of him pretty much as a 
father, as Mr. Hammerstein says he thinks of him. 

“We are talking about the top-show writers. They form a corporation and 


they are part owners of that corporation. That corporation will market sheet 
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music of their works. By the way, the stage producers have no interest in this 
at all. This is just the writer. And he goes to his own publisher. They make 
arrangements for phonograph records. They arrange for the album of the 
show. There the stage producer may have an interest, because the cast of the 
show may make that album, may perform in it. And the stage producer is the 
one who has the contract with the cast. 

“Then they may have that show made into a motion picture. There the 
publisher has no interest in the motion picture. The stage producers may have 
some interest, depending upon the contract. As a rule, the top writers make 
their own contract with the motion-picture producer. They may get a flat 
sum or a percentage of the gross above a certain amount of the money from 
the motion picture. ASCAP has no interest in that arrangement. 

“Mr. Brown. In the legitimate stage ASCAP has? 

“Mr. FINKELSTEIN. None whatsoever. 

“Mr. Brown. Does it license motion pictures? 

“Mr. FINKELSTEIN. There was a time they did. It has not for the last 2 
years. 

“Mr. Brown. But up until 2 years agoit did? 

“Mr, FINKELSTEIN. No; up until 1948 it licensed motion-picture theaters for 
musie on films. And then up to 1956, to a period between 1955 and 1956, it 
licensed the producers for the right to exhibit that film in a theater to the extent 
that it has music in the ASCAP repertory. 

“That did not work out very well for this reason: The writer or the publisher, 
whoever made the contract with the motion-picture producer, had to quote a 
price for the performance fee, for the performance of the music in the theater, 
and then after the producer made his deal with the writer or publisher, he came 
around to ASCAP to see if he could bargain for something lower than that. 
Well we were not going to give the producers a lower price than our members 
were going to give them. So ultimately we had to get out of this field. So 
that the producer could not set off the member against his own association. 

“Mr. Brown of Missouri. The publisher now deals directly with the motion- 
picture producers and/or theater ? 

Mr. FINKELSTEIN. I would say you would have to say the writer or the 
publisher. 

“Mr. Brown. In the record field, does ASCAP license and check performances 
on records? 

“Mr. FINKELSTEIN. ASCAP has nothing to do with the recording of the work. 
That is when the arrangement is made with the manufacturers of the record. 
The members do that solely. But if that record is performed on a radio station, 
or television, or anywhere else in public for profit, that is licensed by ASCAP. 
The performance is 

“Mr. Brown. Directly with the radio station? 

“Mr. FINKELSTEIN Directly 


“Mr. Brov And himself with the network? 
“Mr. FINKELSTEIN. Yes, sir, the member optionally could license on his own, 
but he does not, as a practical matter. The users must have the blanket license 


to include everything or they will gamble on infringing. 

“Mr. Brown. The license with the radio station or the network is on a perform- 
ance basis or is it on a blanket percentage basis? 

“Mr. FINKELSTEIN. The radio station or network or the television station or 
network has its option to take a license on a blanket basis or on what is called 
a per program basis that is still a blanket basis but the payment is in relation 
to those programs which use musie in the ASCAP repertoire. The option is 
with the station. They rarely resort to that option, because once a station starts 
to pick or choose the compositions on a program in relation to where it lies, the 
» suffer and the business will suffer. And there are also 


programs are going t 


other problems. So most licenses are on the license blanket. 

“Mr. Brown. Will you tell the committee something about the terms of the 
typical agreement with the radio people? 

“Mr. FY ELSTEIN. Surely The blanket agreement with the local radio station 
provides for the payment by the station to the society of 24% percent of its 
receipts from advertisers. after the deduction of two 15 percent discounts a 15- 
percent discount for the advertising agency fee, and another 15 percent just 
called the cost of doing business discount. 


“Mr. Brown. That is on all programs? 
“Mr. FINKELSTEIN. All of their advertising, if they choose to take the blanket 
license. That is the blanket license. If they choose to take the per program 
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liceuse so-called, they pay only on those programs which use music in the 
society’s repertoire, and the rate is 8 percent of what the advertiser pays insteaq 
of 214, but only on those programs that use music in the repertoire. 

“Mr. Brown. Did I understand you to say that almost all broadcasters utilize 
the blanket license? 

“Mr. FINKELSTEIN. I think all but 30 today. There was a time when it wag aq 
hundred. When there were fewer broadcasters they had 100, but with the present 
competition among broadcasters the number has diminished. 

“Mr. Brown. In addition, licensing auditoriums and dancehalls for the per. 
formance of music—do you do that? 

“Mr. FINKELSTEIN. Yes, sir. That is on a basis of a percentage of admissions 
charged. 

“Mr. Brown. Could you give us a general idea of what that amounts to? 

“Mr. FINKELSTEIN. That is a lower percentage. That is based on admissions, 
There is no advertising or anything. I think that is about 8 percent of the ad- 
missions without any deductions for anything. 

“Mr. Rooseve.t. Mr. Moore. 

“Mr. FINKELSTEIN. Pardon me, it is eight-tenths of 1 percent. I am sorry, 
There is quite a difference.” 

I request that this letter be inserted in the record at the appropriate place, 

Respectfully submitted. 


Mr. LaRoca. Mr. Chairman ? 

Mr. Brooxs. Your name? 

Mr. LaRoca. Mr. LaRoca, counsel for the manufacturers. 

[ just wanted to find out if the same privilege would be accorded for 
the manufacturers, please, to submit some supplemental brief or sub- 
mission / 

Mr. Brooxs. If you have a supplemental statement that you think 
will add to this considerable amount of information that we have al- 
ready heard, we certainly would be ple: ased to have it submitted also, 

Mr. LaRoca. Thank you, Mr. Chairman. 

Mr. Fisuer. I think Mr. Allen’s statement is admirably fair and 
clear. There are one or two misunderstandings of my pos ition. 

Mr. Brooks. I fully expected to hear from you. It is always a 
pleasure, and undoubtedly we will again. 

With this we will conclude the hearings and I am grateful to all of 
you understanding that the congressional requirements made it neces- 
sary for us to be absent and on the floor of the House of Representa- 
tives a good bit. The other members of this subcommittee are deeply 
interested in these hearings, and I think in conclusion we might say 
that this subcommittee is vitally concerned with working out a solu- 
tion to this problem which will be fair to composers, lyricists, pub- 
lishers, as well as the people who operate and run jukeboxes through 
out this country. We are not interested in any individual problems, 
We are interested rather, in the solution of the overall problem in 
order that not only it be solved but we not have a continuation of 
these hearings every other week. 

We are gr: rateful to you for having come from a long distance, and 
I think in behalf of my Republican colleague that we all appreciate 
your consideration and your contribution to these hearings. There 
are several statements to be included at this point. 


HERMAN FINKELSTEIN, 
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ADDITIONAL STATEMENTS 


CuurcH & SUNDAY ScHOOL MusICc PUBLISHERS ASSOCIATION, 
June 17, 1959. 
Hon. Epwin E. WILLIs, 
Chairman, Subcommittee No. 3, House Judiciary Committeee, Washington, D.C. 


Deak Mr. WILLIS: As president of the Church & Sunday School Music Pub- 
lisher’s Association, which comprises a number of the leading producers of sacred 
music, publishers of all types of books and music for the religious field, as well 
as owners of many copyrights, I had hoped to appear before your committee at 
the hearing on Congressman Celler’s bill H.R. 5921. However, I have been 
advised that these hearings will probably be completed prior to June 26. 

Therefore, it is respectfully requested that you record and make a part of the 
records that the Church & Sunday School Music Publishers’ Association stren- 
gously urges the passage of this bill which will eliminate the exemption of the 
jukebox industry from payment of performance fees, and thereby correct a 
technicality in the 1909 copyright bill which has permitted not only the repro- 
duction of copyrighted property for profit, but has permitted the use of private 
property without the sanction and permission of the owner. 

Your favorable consideration of this bill is respectfully requested. 

Yours sincerely, 
JAMES E. THomMas, President. 


WASHINGTON, D.C., June 9, 1959. 
Hon. EMANUEL CELLER, 
House Judiciary Committee, House Office Building, Washington, D.C.: 


I understand that a subcommittee of your House Judiciary Committee will 
shortly hold public hearings on a bill, H.R. 5921, which would amend the copy- 
right act to eliminate the unfair exemption from payment of royalties for music 
performed for profit on coin-operated machines. 

1 have been a member of ASCAP since 1944. Fortunately, having enjoyed 
a long and satisfying career as a line officer in the U.S. Navy, I have not had 
to depend upon my song royalties for a living. However, I have received great 
personal enjoyment and satisfaction from my small contribution to the Amer- 
ican musical scene. 

Several of my works, such as “A Song of Old Hawaii,” “All Pau Now,” and 
“Just A Happy Kamaaina,” have had Hawaiian themes. It has occurred to me 
that, now that Hawaii is about to become the 50th State, there may very well 
be a popular revival of Hawaiian songs. If so, many of them, perhaps mine 
among them, will be played again and again on the Nation’s jukeboxes. If 
this bill should pass and my songs are played on jukeboxes, I know from past 
experience that I will be paid for them through ASCAP in proportion to their 
use. 
I retired from active duty in the Navy for physical disability, after 34 years’ 
service, in 1955. While my ASCAP royalties comprise a modest sum, they 
nevertheless represent a more important part of my income since retirement 
than they did when I was on active service. For this reason, as well as for 
reasons of firmness and justice, I urge that your committee approve without 
delay legislation which would require jukebox operators to pay reasonable 
compensation for their commercial exploitation of our songs. 

I have every intention of requesting the privilege of testifying in person 
during your committee’s consideration of this question, but now find that ill 
health prevents this. I would, therefore, be grateful if you could place my 
views in the record of the hearings on H.R. 5921, so that they may be brought 
to the attention of your colleagues on the Judiciary Committee. 

Many, many thanks for lending me your attention. 


WILLIAM GorRDON BEECHER, JrR., 
Vice Admiral, USN Retired. 


DEPARTMENT OF STATE, 
Washington, D.C., June 9, 1959. 
Hon. EMANUEL CELLER, 


Chairman, Committee on the Judiciary, House of Representatives. 
Dear Mr. Cetter: Your letter of May 20, 1959, to which interim reply was 
given on May 21, 1959, requested the Department’s views on H.R. 5921, “To 
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require jukebox operators to pay royalty fees for the use of the musical prop 
erty of composers, authors, and copyright owners.” 

The Department, by letter dated January 23, 1956, commented upon H.R 

4316, H.R. 6654, H.R. 6855, and H.R. 6890, bills dealing with the same subject 
as H.R. 5921. The Department’s views on H.R. 5921 are essentially the same 
as those expressed with regard to the prior bills. The principal effect of H.R. 
5921 is domestic in character and to this extent is of no direct concern to this 
Department. However, the provision in the present copyright law exempting 
the rendition of musical compositions in coin-operated machines from the pay 
ment of royalty fees deprives the copyright owner of an important source of 
remuneration. The change in this provision proposed by H.R. 5921 would thereby 
remove an inequity in our law which has been a source of irritation in our 
international copyright relations. The conern of foreign author and composer 
groups with the present statutory situation was manifested by communications 
received by the Department during 1957 and 1958 when S. 1870, a bill for the 
same purpose, was under consideration in the U.S. Senate. Enclosed is a list 
of the foreign groups which have declared an interest in a change in this 
provision of the law along the lines proposed in H.R. 5921. 

In addition, it may be said that the amendment of our copyright law, proposed 
in H.R. 5921, represents a move in the direction of more adequate and effective 
protection of the rights of authors as contemplated by the Universal Copyright 
Convention, and should serve to strengthen the copyright relations of the United 
States. 

The Department has been informed by the Bureau of the Budget that ther 
is no objection to the submission of this report. 

Sincerely yours, 
WILLIAM B. MACOMBER, Jr., 
Assistant Secretary 
(For the Acting Secretary of State) 


ForEIGN AUTHOR AND COMPOSER GROUPS WHICH HAVE COMMUNICATED Te 
DEPARTMENT OF STATE INTEREST IN JUKEBOX BILL 


1. Peer International Corp. of Puerto Rico. 

2. Editorial Argentina de Musica Internacional, S.R.L. 

3. Chambre Syndicale des Editeurs de Musique de Belgique. 

4. Sociedad de Autores y Compositores de Mexico, S.C. 

5. Societe de Gestion de Droits Intellectuels, Brussels. 

6. Edizioni Southern Music, Milan, Italy. 

7. Syndicat Independant des Auteurs et Compositeurs. 

8. Chambre Syndicale des Editeurs de Musique Legere, Paris, France 


9. Union pour la Protection des Titulaires de Droits d’Auteur, Brussels, Bel 
gium. 

10. Societe des Auteurs, Compositeurs, and Editeurs de Musique, Paris, France 

11. Austrian Embassy, Washington, D.C. 

12. Royal Greek Embassy, Washington, D.C. 

13. Gesellschaft fuer Musikalische Auffuhrungs-und Mechanische Vervielfalti- 
gungerechte, Berlin-Grunewald, Federal Republic of Germany. 

14. Embassy of Spain, Washington, D.C. 

15. Union Internationale des Editeurs, Section des Editeurs de Musique, Paris 
France. 

16. Belgian Embassy, Washington, D.C. 

17. Dutch Songwriters Guild W.T.L., Amsterdam. 

18. Italian Music Publishers Association, Milano. 

19. Songwriters Guild of Great Britain, London. 

20. Peer Musikverlag GmbH Editien Takt und ton GmbH Song Edition, Berlin 

21. PERFORGHT, London. 

22. Music Publishers Association, London. 

23. Chambre Syndicale Editeurs de Musique de Belgique, Brussels. 

24. Keith Prowse Music Publishing, London. 


Mr. Brooks. We have several statements here that are to be put in 
the record. 

A statement by Mr. Sigmund Spaeth in support of 5921; another 
statement by Mr. Al Hoffman in support of H.R. 5921; another state- 
ment in support of it by Mr. Dick Manning, and these statements will 
be put in in conformity with the requests. 
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(The statements referred to follows :) 


STATEMENT OF SIGMUND SPAETH IN Support or H.R. 5921 


Iam Sigmund Spaeth. Although I was born in Philadelphia, I have spent 
most of my adult life in New York City. I think I may truthfully say that 
music has been my life’s work. 

At Haverford Collegef rom which I received my bachelor-of-arts and masters 
degrees, I led the school glee and mandolin clubs, played a variety of instruments 
in college musical groups and composed music for college shows. 

Although my Vh. D. degree from Princeton University was in English, German, 
and philosophy, my doctoral thesis was entitled “Milton’s Knowledge of Music: 
Its Sources and Its Significance in His Works.” At Princeton I also was involved 
in musical activities as president of the local choral society and concertmaster 
of the university orchestra. I also performed in a faculty trio, of which Harold 
Flammer (later a well-known music publisher), was the cellist. 

After concluding my graduate work at Princeton I taught for 2 years at the 
Asheville School for Boys in North Carolina. An extracurricular result of my 
activities at that school was my composition “Asheville School Song” still sung 
there and also popular at Haverford College as the “Harmony Song.” 

Since 1912 my musical activities have been varied. Through the years, I have 
written music criticism and articles on music for such newspapers and periodi- 
cals as the old New York Evening Mail, the New York Times, the old Life maga- 
zine, Esquire, McCall's, the Literary Digest, the Reader’s Digest, the Saturday 
Evening Post, and the New Yorker. 

I have done a great deal of radio and television work including NBC’s “Tune 
Detective” program which has also been seen on television and in short films. 
Ihave been a member of the Metropolitan Opera Quiz since 1940. 

I have always believed that serious music can be treated popularly and popular 
music can be treated seriously and have tried to get this point across in many of 
the books which I have written—at last count these number over 30, the latest, 
“50 Years With Music,” having just been published. Incidentally, the Congres- 
sional Record of May 27, 1959, contained a report of the speech of Representative 
Frank Thompson, Jr., of New Jersey, in recognition of these 50 years in muise. 
My “History of Popular Music in the United States,” published by Random 
House in 1948, has been accepted as the definitive book on this subject and is 
widely used for reference by all who are concerned with our popular songs 
including singers, composers, scholars, critics, diskjockeys, and researchers in 
the field. 

I have for many years written a syndicated newspaper column entitled “Music 
for Everybody” and am editor of the magazine, Music Journal. 

I am proud to have played a part in forming, in 1928, an organization called 
Community Concerts which has through the years helped to bring to public 
attention many notable performers. 

I am a life member of the National Association for American Composers and 
Conductors. I was president for 9 years, 

I have written some popular music and some successful lyrics, including 
“Down South” and “My Little Nest,” each of which sold more than 1 million 
copies. My composition “Our New York” was chosen as New York City’s of- 
ficial anthem in 1940 by Mayor LaGuardia. Friml’s “Chansonette,” for which 
I wrote the original words, became in time the well-known “Donkey Serenade.” 

It has been a source of great personal satisfaction to me that my efforts to 
make all types of music enjoyable to the American public have been recognized 
by others in the world of music. I treasure the recent award as Man of Music 
given me by the musical fraternity Phi Mu Alpha and the Henry Hadley Medal 
for “outstanding services to American music.” 

And as any American would, I am deeply grateful for the citations I have 
received from the U.S. Army and the American Red Cross for my work during 
World War II. 

I am happy to appear before this committee today and express my strong 
Support of H.R. 5921. As one who has taught, written, and indeed lived music 
for over 50 years, I know the struggles involved in its creation. I feel very 
Strongly the inequities that result from the exemption jukebox operators enjoy 
from paying royalties to those composers and authors whose music they play 
on their jukeboxes, 
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The whole copyright law is, of course, more significant than any single clause 
contained in it. Unfortunately, one provision of this law is in obvious conflict 
with the rest. I mean that the strange exemption afforded to coin-operated 
machines in the Copyright Act of 1909 conflicts with the basic intent of our 
copyright law which is to encourage the creator of music by protecting him 
from piracy. I have never heard anyone challenge the soundness of the under- 
lying purpose of our copyright law, except the jukebox operators and they do 
not challenge it openly. Yet the right to continue to practice piracy is clearly 
what they want and what they are asking Congress for. That is a very real, if 
unspoken, challenge to the policy of our copyright law. If the operators did not 
use copyrighted music, there would be no necessity for the exemption and no 
opposition to this bill to remove it. They argue as if someone were forcing them 
to offer copyrighted music to the public in their machines or as if no other 
music were available. That 1s not the case. 

The greatest music of all time, represented by the established classics and 
folk music of the world, is all absolutely free for their commercial use. The 
jukebox operators could fill every hour of every day with that great music. 
They choose not to vend that music. They obviously prefer to use music which 
has proved its commercial value—copyrighted music. 

To paraphrase the statement of Justice Oliver Wendell Holmes, “if this cony- 
righted music were not profitable, it would be given up. Since it is used for 
profit, it should be paid for. I can see no justification for permitting this legal- 
ized piracy to continue.” 

The operators’ arguments ignore completely the fact that in songwriting, which 
is not an easy profession, the only way the songwriter can be adequately con 
pensated for the usual long years of effort put into his work is by receiving pay- 
ment, when finally he writes a song which meets with public acceptance, from 
those who induce the public to pay them to hear his music or who otherwise 
use it commercially. Since jukebox operators cannot seriously contend that 
their use of copyrighted music is not intended for their profit, the 1909 exemption 
in the Copyright Act should be repealed. Thank you. 


STATEMENT BY AL HOFFMAN IN Support or H.R. 5921 


My name is Al Hoffman. I reside in New York City. 

Music has been my life ever since I was a child. Before coming to New York 
I played the drums and sang in choirs in Seattle. When I reached manhood 
I began to write songs and send them to New York publishers; but after many 
rejection slips I decided to storm the gates in person. 

After more than 2 years and reams of flop songs in New York, I finally co- 
authored a song appropriately titled “Heartaches.” 

In the 29 years since that time I have written well over 1,000 songs, of which 
about 50 have been considered hits. Of course, I believe that many of those 
which never became hits were my best artistic successes. 

The failure of a song to become a hit is not only discouraging, but involves con- 
siderable financial loss, as well. Each time my partner and I write a song 
we make a demonstration recording, representing an investment of at least $100 
in each case. We also spend a great deal of our time and considerable money 
in trying to make each of our songs become a hit. For every song on which our 
investment is recouped we write at least a dozen on which there is no hope 
of recapturing our out-of-pocket disbursements. In many such cases we, the 
writers, are not the only ones to lose out, since there are also losses sustained 
by our publishers, who have been willing to gamble their judgment, their money, 
and their time on a song’s potential. 

Now, to get back to some facts about my career as a songwriter, during the 
2 years after I wrote “Heartaches,” I was fortunate in coauthoring “Little Man 
You’ve Had a Busy Day,” “Fit as a Fiddle,” “I Saw Stars,” “Auf Wiedersehen, My 
Dear,” and “I Apologize.” 

Then followed 3 lean years, in which my only successes—which can hardly be 
ealled big hits—became known in America by way of England, where I was 
writing at the time. These songs were “She Shall Have Music” and “I’m ina 
Dancing Mood”. I hope some of you are familiar with them. 

Incidentally, it would be much easier for me to sing my songs than to write 
this statement about them. 

I kept on writing, but nothing seemed to really click until 1944 when I co- 
authored “Mairzy Doats,” a big novelty hit. This was followed by such suc- 
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cesses as “If I Knew You Were Coming I’d Have Baked a Cake” and “Chi Baba, 
Chi Baba.” 

In 1951 I commenced writing with Dick Manning. Our first big success was 
“Takes Two To Tango.” Mr. Manning is here with me, and I think it would be 
well for him to tell our story from that point on. 

First, however, I would like to say this. 

It has been my very good fortune to have had a goodly number of successful 
compositions. Most writers who have put in as much effort have wound up 
with perhaps one or two or three successful works to provide for them over 
many years. 

I believe that each song should bring its proper reward to its writer, and 
that all who profit from the use of songs should compensate the writer in pro- 
portion to the profits made. 

We do receive payment whenever our works are performed publicly for profit, 
except when they are used in juke boxes. 

Our civilization has brought us to the point where most people are entertained 
through mechanical devices. Sheet music sales are no longer substantial, and 
a writer’s income from that source has just about been dried up. 

So-called rock ‘n roll songs—with meaningless lyrics and “music” which is 
merely a repetition of three or four chords—are in most cases not even printed 
by the publisher, and are usually available only on phonograph records. 

Songwriters must today look for the bulk of their income from electronic and 
mechanical performances of their works. 

The exemption of coin-operated machines in existing laws was never intended 
to apply to jukeboxes, and certainly should not be continued under present-day 
conditions. If Congress were to extend the same exemption to other public per- 
formances for profit, it would mean the end of encouragement to the men and 
women of America who are engaged in writing musical works. 

I hope this committee will report H.R. 5921 favorably 


STATEMENT OF DicK MANNING IN Support OF H.R. 5921 


My name is Dick Manning. I have devoted all my time to songwriting for 
more than 10 years, having been admitted to ASCAP in 1946. I reside in New 
York City 

Having been born of a theatrical family and educated at the Philadelphia 
Conservatory of Music and the Juilliard School of Music, it was natural that 
I should turn to writing as a profession, after serving as a musical director in 
radio, television, and the theater and writing scores for motion pictures. For 
the past S years Iny songs have been written in collaboration with Al Hoffman. 
Many of them have had a very substantial play in jukeboxes ; some have received 
recognition outside the commercial world of music, such as our recent “Hawaiian 
Wedding Song” which has been hailed by Governor Quinn of Hawaii. Although 
published 9 months ago, it is still in demand—an unusually long period for 
present-day songs. 

Among our current or recent favorites in jukeboxes and elsewhere are “La 
Plume de Ma Tante, ” “I'm Never Gonna Tell,” “Secretly,” “Oh, Oh, I'm Falling 
in Love Again,” “Allegheny Moon,” “Papa Loves Mambo,” “Fascination,” and 
“Takes Two To Tango.’ The “Pussycat Song (Nyot Nyow),” for which I wrote 
both words and music, has been a jukebox favorite in a recording by the Andrews 
Sisters, Perry Como, and Jimmy Durante. Not all of our songs have been com- 
mercial successes, however, even when recorded by the foremost artists. A 
current Victor recording of “Lilly Lu” by Tony Martin, released 6 weeks ago, 
has not yet sold 10,000 records and it has almost run its full cyele. 

The market for our works is a constantly changing one. Back in 1909, when 
the present copyright law was enacted, 2 composers’ primary source of income 
was the sale of sheet music. A hit song could be expected to sell a million 
copies, resulting in substantial royalties to the writers, and a sizable return 
to the publisher. Today, a sale of 50,000 copies of sheet music is unusual, even 
for a song hit. Most publications actually represent a loss to the publishers. 
Not too long ago, most hit songs would sell at least a million phonograph records; 
today, any song that reaches a sale of 250,000 records is considered a real hit. 
Few reach that number. Many hits sell only 50,000 records. My collaborator 
and I each receive a maximum of one-half cent per record from the manufacturer 
for the re ording of our works Ve ry often we receive less than that But one 
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half cent each—the maximum amount on a 250,000 record sale would yield $1,250 
to each of us. If the record sales reach 500,000 records, we would each receive 
$2,500, and if, in those rare cases, the sales reach a million records, we would 
each receive $5,000 for records sold. This rarely happens and very few writers 
are fortunate enough to boast of any songs with sales of a million records. 

To return to the hits that sell as many as 250,000 records, we are told by 
the jukebox operators that they buy 25 percent of the recerds sold. On a 250,000 
record sale, this would mean that 62,500 would go into jukeboxes. The maximum 
manufacturer’s royalty paid to me on 62,500 records would be $312.50 (at one-half 
cent per record). This seems like an unusually large number of records of a 
single song for the jukebox industry to buy. If each of these 62,500 records is 
played only 50 times during the 6 to 8 weeks of its jukebox life—which is a very 
conservative estimate considering that a present-day record is good for at least 
2,000 spins—the song would be played a total of 3,125,000 times. This would 
mean a yield to the jukebox operators during a period of only 6 weeks, of 
$156,000 at 5 cents per play, or $312,500 at 10 cents per play. 

After these 50 playings (more likely 5 times that figure), the record is removed 
from the operator’s library and is sold at cut prices as a used record. 

The jukebox operators urge that we should be satisfied with our $312.50 
and that that is a fair return to each of us who made possible an income to 
the jukebox operators of anywhere from $150,000 to $300,000. Apart from 
the fact that the manufacturer's royalty is intended to apply to a record made 
for home use (and most jukebox records end up being sold on a used record 
counter), the presentation of these figures should be sufficient to show the 
unfairness of the jukebox operators in claiming the right to use our material 
on which they profit so substantially and for which they pay us nothing. 

A songwriter must look to his income from other performances as the primary 
recompense for his labors. As I have indicated, there is very little sheet musie 
sold today, and royalties from the sale of records hardly reimburse the writer 
for the expenses he undertakes in the creation of his works and in supplementing 
the promotional work of his publisher. The publishers of our songs must make 
a great investment in our music works. They have a promotional staff making 
expensive road trips visiting disk jockeys and contacting performers and print- 
ing up copies. They have a large overhead which can be justified only by the 
few songs that succeed. They must carry the expense of many songs which do 
not find favor with the public. There is no way for a publisher to tell which 
of his songs will be successful. He must invest in many, hoping that an 
occasional one will break through. The jukebox operator takes no such gamble; 
he buys records of only those songs that have been successfully recorded, 
and have been successfully promoted, via diskjockey play, by the publisher, 
record manufacturer and sometimes the writers. 

In addition to the work of the publishers, writers use every resource avail- 
able to them to popularize their works among commercial users. My son, 
who is at the University of Miami, spends a great deal of time visiting disk 
jockeys at radio and television stations in Florida to promote the performance 
of records of our compositions to help popularize them. He does not visit juke- 
boxes or attempt to popularize our works in Jukeboxes because we do not secure 
any revenue from them. A brother of my collaborator, Mr. Hoffman, does the 
same thing in Seattle, Wash. This is typical of the practice of writers to 
have their families work on promoting their material, in addition to the time 
and talent invested by the writer himself. 

In addition to the fact that jukebox operators pay us nothing for performances 
of our works, they often add insult to injury by insisting on the record mant- 
facturers giving them two records for the price of one in the initial stages of a 
works exploitation. Very often, the writers are asked to waive any royalties on 
the second record which is given away. Asa matter of fact, on one of my-songs, 
I had to sacrifice one-fourth of my royalties on the first 500,000 records which 
were charged to exploitation. My reason for submitting to this sacrifice of 
record royalties—and I have made many such arrangements—is that it is 
important to get the records into circulation because I will ultimately receive 
royalties when public performances of the work are made for profit, that is, 
in all cases except performances by means of jukeboxes. It also demonstrates, 
contrary to the opinions expressed by representatives of the jukebox industry, 
that we songwriters are willing to make concessions to those with whom we 
deal. 

There has been a suggestion that H.R. 5921 should not be passed because if it 
is passed, the money paid by the jukebox operators will be collected by the com- 
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posers through ASCAP, and that ASCAP is unfair to its “junior” members. I 
do not know whether I would be considered a “junior” member or a “senior” 
member, having been admitted in 1946, and having most of my successes during 
the last 8 years. I do know that such senior members as Irving Berlin, Cole 
Porter, Oscar Hammerstein, Richard Rodgers, and others who helped to estab- 
lish and solidify ASCAP long before I came on the scene, receive less per per- 
formance than I do. My cowriter, Al Hoffman, had been a member of ASCAP 
for almost 20 years when I was admitted in 1946. Many of the songs he penned 
before we became a writing team are still receiving substantial performances. 
But, though he is my senior in ASCAP, his substantially higher number of per- 
formances result in his getting less per performance than I do, as a result of 
the formula which compensates the most successful writers on a diminishing 
return basis. I have heard many of the wealthy jukebox manufacturers ad- 
vance the poverty of some marginal operators as a reason for depriving us of 
any payment when our works are used on all jukeboxes; but I have never heard 
of a manufacturer offering to share his profit with these marginal operators. 
Successful songwriters do that very thing. I know of no other organization in 
which the younger members receive more favorable treatment than their suc- 
cessful elders— and it certainly ill behooves the jukebox industry to complain 
about distributions to the writers of musical works. 

If there were no ASCAP, the jukebox operators would oppose enactment of 
H.R. 5921 on the ground that the difficulty of contacting each composer, author, 
and publisher would be too great to make it possible for the operators to obtain 
permission to perform the works publicly for profit. ASCAP serves as a clear- 
ing house for both the user and the creator of musical works. It is constantly 
improving the service, both to its members and the users. If we, as writers and 
publishers, have failed to reach perfection in ASCAP, that is no excuse for 
depriving us of royalties to which we are entitled. Jukebox operators have told 
me that they are fearful that ASCAP may be unreasonable in the charge for the 
use of our music if this bill is enacted. My answer to them has been that the 
ASCAP rates to other users have been extremely modest in comparison to the 
profits made from the use of our works, and that if any user should be dissatis- 
fied with the charges made by ASCAP, we have agreed that the appropriate rate 
may be fixed by the Federal court under a consent decree. 

In conclusion, I hope this committee will recommend passage of H.R. 5921 in 
fairness to those of us who create musical works, and to the other users of music 
who are required to pay under the copyright laws. There is no reason for 
singling out the jukebox industry as a favorite of the law at our expense. 


STATEMENT BY Epwarp A. SArgoy, AS CHAIRMAN OF THE COMMITTEE ON CoPpyY- 
RIGHTS OF THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK, SUBMITTING 
TO SUBCOMMITTEE NO. 3 OF THE HOUSE JUDICIARY COM MITTER, FOR THE ASSOCTIA- 
TION, A RESOLUTION Approvine H.R. 5921 


The committee on copyrights of the Association of the Bar of the City of 
New York has considered H.R. 5921 in behalf of the Association and unani- 
mously adopted the following resolution : 

“Resolved, That the committee on copyrights, in behalf of the Association of 
the Bar of the City of New York, reaffirms the position taken in prior years that 
the provision in section 1(e) of title 17, United States Code, “Copyright,” which 
since 1909 has exempted a reproduction or rendition of a copyrighted musical 
composition by or upon a coin-operated machine from being deemed a public 
performance for profit unless an admission fee is charged to the place of rendi- 
tion is today an anomaly of the law which should be repealed; and be it further 

“Resolved, That H.R. 5921 is approved in principle.” 

The above resolution is the same as that adopted last year, in behalf of the 
association, by a predecessor committee on copyrights, in respect of a similar 
bill, S. 1870, introduced in the 1st session of the 85th Congress. As chairman 
of the association’s committee on copyrights, I submitted such resolution of last 
year, for the association, to the Subcommittee on Patents, Trademarks and 
Copyrights of the Senate Judiciary Committee, for its hearings on 8. 1870, in 
my statement of February 3, 1958 to such Senate subcommittee. 

At a meeting of our association’s committee on copyrights on May 7, 1959, at 
Which H.R. 5921 was considered, and unanimously approved in principle, it was 
noted that the bill was substantially similar to its predecessor 8. 15870, as to 
which like approval had been given last year. It was further observed, in the 
course of the committee’s consideration of H.R. 5921 at such May 7 meeting, 
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that the bill had made some small clarifying changes in the language of its 
predecessor S. 1870: by adding the requirement in line 6 on page 1 of H.R. 5921 
that the reproduction or rendition of a copyrighted musical composition by or 
upon a coin-operated machine must be given “publicly” before the operator of 
any such machine shall be deemed liable for any infringement occurring through 
the use of the machine; and by using the word “or” in line 3 of page 2, and 
again in line 6 of page 2, defining “an operator,” where S. 1870 had used instead 
the word “and” in each such place in the same context. 

In my statement of February 38, 1958, transmitting the resolution adopted Jast 
year approving S. 1870, the following observations were made as to the asso- 
ciation’s position, which are equally pertinent to the presently pending H.R, 
592 

“That this exemption is an anomaly in this electronic era, has for a number 
of years been the view of the association, through its committee on copyrights, 
in approving prior legislation which has sought either its repeal or substantial 
modification. The exemption is a heritage of the gaslight era of pre-100, when 
such instrumentalities as were capable of performing music were the compara- 
tively primitive gramaphone record and player-piano roll, utilized in machines 
capable of mechanically reproducing their recorded audible renditions. The 
penny arcades of that day ordinarily housed those machines, which when acti 
vated by deposit of a coin, permitted hearing of a disk recording by an ear- 
phone, or the tinpanny thump of a player piano. Contrast the high fidelity 
recordings of today by our greatest of performers, bands, and orchestras, on 
disk, wire, and tape, and the modern machines which reproduce them electron- 
ically in audible renditions virtually indistinguishable to the ear from live 
performances. Millions of such acoustic recordings are performed yearly in 
the coin-operated jukeboxes located in tens of thousands of commercial estab- 
lishments using them to cater to the entertainment of the public for profit 
purposes. 

“We have been unable to view with understanding and favor the continned 
application of this exemption to situations, which but for the use of the coin 
payment to activate the rendition of the copyrighted music, would clearly be 
deemed performances given publicly for profit, and thus subject to licensing 
under the copyright of the music within the meaning of section 1(e) If the 
cocktail lounge for the public in a hotel, for example, through its radio or tele- 
vision receiving set, were to render a performance of a copyrighted musical 
composition, either from live performers or from their recording activated in 
or out of the broadcasting studio (cf. Buck v. Jewell-LaSalle Realty Co., 28: 
U.S. 191), or if the same recording were to be activated by a gramaphone ma- 
chine in such lounge, the performance in question would clearly be deemed to 
have been given publicly for profit. and thus subject to licensing under the 
copyright of the music. Since such is the law, it does not seem sound to us 
that the mere utilization of a coin in the reproducing machine as payment for 
a rendition of the identical performance under precisely identical conditions, 
should provide compensation to those who own or control such machines while 
affording a free ride on the musical copyright utilized 

“Accordingly, we have consistently supported the repeal of this exemption. 

“Although the proposed legislation, S. 1870, substantially modifying the effect 
of the exemption, does not provide for its outright repeal, we are nonethe- 
less agreeable to approving S. 1870 in principle, as indicated in the above resolu 
tion.” 

The association, through its committee on copyrights, is of the same view in 
respect of H.R. 5921 











APPENDIX 


May 8, 1959. 
To Members of House Judiciary Committee: 


Dear Mr. _.._-._.___--__: As counsel for the manufacturers of coin-operated 
phonographs (jukeboxes), we wish to ask your thoughtful consideration of the 
issues presented by H.R. 5921, recently introduced by Mr. Celler, to amend the 
1909 Copyright Act. The bill would extend to performing rights societies such 
as ASCAP, BMI, and SESAC the right to collect performance royalties for the 
playing of records on jukeboxes. Hearings on this measure have been set by 
Chairman Willis, of the Subcommittee on Patents, Trademarks, and Copyrights, 
for June 10, 11, and 12 for the proponents, and June 17 for the opponents of 
the legislation. 

In anticipation of the hearings, we have prepared the memorandum attached 
hereto, which summarizes the problems we believe are posed by H.R. 5921. 

For nearly 30 years we have periodically acted as counsel for the jukebox 
manufacturers in their opposition to ASCAP-sponsored legislation basically 
similar to H.R. 5921. Time and again the spokesmen for the jukebox industry 
have convinced the Subcommittee on Patents, Trademarks, and Copyrights that 
such legislation had no substantial merit, was not in the public interest, and 
not calculated to benefit the composers of jukebox music. Furthermore, it was 
clearly demonstrated that it would have serious direct economic effects, with 
resultant unemployment, on the entire jukebox industry, from operators to 
manufacturers, and indirectly on others such as record manufacturers, music 
publishers, and songwriters. 

Our clients clearly recognize the importance to the jukebox industry of ade- 
quate incentive to songwriters. We strongly question, however, the present 
need of additional incentive. Figures compiled by the Copyright Office show 
that in 1956 songwriters and their associated publishers received $9.4 million 
directly as their share of the mechanical royalty paid on all records sold. Of 
this an estimated $2 million came from jukebox records. In addition, in 1956 
songwriters only received $9.8 million from ASCAP and $2.85 million from BMI, 
a total to songwriters in 1956 of $16.95 million. 

Our clients are well aware of the notoriety attaching to racketeering activities 
affecting local segments of the industry in several of the larger metropolitan 
areas. Recent congressional hearings and a recent excellent television presen- 
tation, “Sound of Violence,” have dramatized these regrettable situations. We 
assure you that these conditions are deplored by the manufacturers and dis- 
tributors, and by the operators, all of whom, with but limited exceptions, are 
honest, small, independent businessmen who are a credit to their communities. 
The efforts of Senator McClellan and his committee have the wholehearted 
support of the manufacturers and, we know, of all the worthwhile people in 
the industry, in their contribution to the elimination of hoodlum elements. 

For reasons reviewed in more extensive detail in our memorandum, we con- 
tend that if there is a demonstrated necessity for increasing the existing royalty 
payments it is in the public interest and the interest of the contributing song- 
writers, as well as that of the operators, that the burden be (1) clearly con- 
trolled and delimited in amount, and (2) channeled directly and equitably to 
those composers who write for the jukebox industry. 

Sincerely, 
KIRKLAND, ELLis, Hopson, CHAFFETZ & MASTERS, 
$y Perry S. PATTERSON. 


STATEMENT OF AUTOMATIC PHONOGRAPH MANUFACTURERS IN OPPOSITION TO H.R. 
592 


This memorandum sets forth the position of the Wurlitzer Co., the Seeburg 
Corp., AMI, Inc., the Rockola Manufacturing Co., and United Music Corp., the 
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principal manufacturers of jukeboxes in the United States, in opposition to H.R. 
§921. 

H.R. 5921, introduced in the 86th Congress by Congressman Celler, is similar 
in substance to legislation advocated without success by the American Society 
of Composers, Authors, and Publishers (ASCAP) in almost every Congress since 
1926. The bill proposes to amend the Copyright Act of 1909 by enlarging the 
right of composers or performing rights societies such as ASCAP to demand 
performance royalties from operators, as defined in the bills, for songs played 
publicly on coin-operated phonographs. 


I. H.R. 5921 IS CONTRARY TO THE BASIC PHILOSOPHY OF THE COPYRIGHT LAW 


The proposed legislation is at odds with the historical philosophy underlying 
the copyright law. The report accompanying the hearings on the 1909 copyright 
law * develops the national philosophy of copyrights and declares that the enact- 
ment of copyright legislation by Congress under the Constitution is “not based 
upon any natural rights that the author has in his writings.” It states that the 
Constitution gives Congress power to grant such rights as it thinks best but “Not 
primarily for the benefit of the author, but primarily for the benefit of the 
public * * %” 

The report posed two questions fundamental to objective consideration of 
H.R. 5921. 

(1) How much will the legislation stimulate the producer and so benefit the 
public ; and 

(2) How much will the monopoly granted be detrimental to the public? 

The answers to the above questions dictate rejection of H.R. 5921. 

It cannot benefit the composer of songs played on jukeboxes because of the 
additional revenues which would be paid to ASCAP, it is estimated that only 
10 percent, under ASCAP’s own rules, would be distributed on a basis directly 
related to their songs’ performance on jukeboxes. 

H.R. 5921 cannot stimulate writers of songs played on jukeboxes to greater 
productivity because, not only would the bulk of the new revenue fail to reach 
such writers on an equitable basis, but the bill would reduce the amount of 
direct payment coming to them in the form of mechanical royalties under the 
existing law by driving out of business thousands of marginal operators who 
now contribute these royalties. 

It cannot benefit the public since it would strike at the heart of small busi- 
ness, not only the operators, but small record companies and independent song- 
writers and publishers, by denying to them their last unrestricted access to the 
public. 

It would also be patently promotive of monopoly, forcing thousands of opera- 
tors to choose between economic ruination and exclusive dealing with the big per- 
formance rights societies. 

Congress is asked by H.R. 5921 to give more money to senior ASCAP com- 
posers for songs written years ago as well as songs to be written. Sut the pur- 
pose of the copyright monopoly is to stimulate new songs, not to provide a wind- 
fall for songwriters of existing compositions. The proposed bill is obviously 
nothing more than a device to obtain more for a special group with absolutely no 
corresponding benefit for the general public. 

The basic premise underlying H.R. 5921 and numerous similar bills introduced 
since 1926 to eliminate the exemption of coin-operated phonographs from the 
payment of license fees or royalties is an assumption that publishers and song- 
writers are not adequately compensated for their efforts. This assumption still 
remains to be demonstrated, notwithstanding extensive records before the Sub 
committees on Patents, Trademarks, and Copyrights of the Senate and FElouse. 

If, after investigation and hearing, any subcommittee should conclude that 
publishers and songwriters are in fact underpaid, then such subcommittee should 
consider the equally fundamental question, i.e., Are not operators of coin-operated 
phonographs already paying their fair share? Also, it must first be determined 
if H.R. 5921 would, in fact, provide additional compensation consistent with 
equity and the public interest. 

Thus, the broader issue presented is whether the collateral inadequacies and 
inequities of H.R. 5921 are not so inimical to the public interest as to negate any 
theoretical artistic subsidy purportedly inherent in the legislation. 


1H. Rept. 2222, 60th Cong., 2d sess., p. 7. 
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Il, THE JUKEBOX INDUSTRY 


A brief description of the industry is here set forth. 

There are approximately 10,000 jukebox operators located throughout the 
United States. These operators purchase the jukeboxes produced by the five 
manufacturers from distributors and install them in locations such as restau- 
rants, drugstores, taverns, candy shops, bus stations, and air terminals. The 
gross revenue from each phonograph is divided with the location owner, usually 
on a 50-50 basis. 

Each of these machines costs the operator from $800 to $1,300 apiece. In 
addition to this investment, the operator must install, service, and maintain the 
phonographs. He must also purchase the necessary records and change them 
regularly. On the average, each machine holds about 50 records, although an 
increasing number now play as many as 100 records. 

The operator must have one or more trucks. He is self-employed, generally 
operates his own truck and does his own servicing. In many instances his wife 
helps run the business. Some larger operators may have one or more servicemen 
or helpers, usually union men. Thousands of persons and their families in the 
United States are directly dependent for their livelihood on the operation, dis- 
tribution, and manufacture of jukeboxes. 

The typical operator, as shown during previous hearings, earns less than 
$4,000 annually and operates between 50 and 60 machines. His business, not 
only small, is quite generally marginal. His investment is large; his return 
modest. The substantial increase in operating costs which would inevitably 
result if H.R. 5921 were enacted would seriously jeopardize the livelihood and 
investment of thousands of operators and their employees. This has not been 
controverted. 

This, in summary, is the typical operator, his business and his economic 
status. 


Ill. THE OPERATORS MAKE SUBSTANTIAL CONTRIBUTIONS TO SONGWRITERS 


(a) Direct royalty payments 


Operators purchase 50 million records or more annually. They constitute the 
largest single group of record purchasers in the Nation. 

The price of each record bought by the operator includes a statutory mechanical 
royalty of 2 cents a song or 4 cents a record which is paid directly to the copy- 
right owner (17 U.S.C. sec. 1(¢) (1952) ). 

The annual mechanical royalty payments on the records purchased by juke- 
box operators under the existing 2-cent-per-record side royalty have been $2 mil- 
lion or more for several years. This sum is in addition to the $20 million dis- 
tributed by ASCAP in 1957 to its publisher and songwriter members. These 
mechanical royalties are a heavy burden on an industry composed of small 
proprietorships with an average income per year of under $4,000. 


(b) Popularization of music 


This $2 million annual contribution, however, is but a part of what the opera- 
tors contribute. The operator is instrumental in popularizing songs. The records 
of previous hearings show that certain sings were not selling until the coin 
phonographs made them hits. This fact is well recognized by the record com- 
panies, the publishers, the composers, and the artists themselves. Operators 
are constantly implored by advertisements, personal contacts, and in some cases 
a free record, to play a song in their machine. These very facts give lie to the 
ASCAP contention that jukeboxes do not popularize songs. 


(c) Other segments of the entertainment industry pay less than the operators 

The true magnitude of the operators’ contribution can be most effectively 
demonstrated by a comparative study of what other users of music pay. The 
figure of $2 million per annum for mechanical royalties already levied on juke- 
box operators represents an amount four times greater than the contributions 
paid by the entire movie industry to ASCAP in 1952. It compares imp. essively 
with the distribution of revenue from all other sources made by ASCAP to its 
songwriters in 1957, i.e., $10 million 

Considering that this comes from an industry with an average yearly income 
of approximately $4,000 per operator, it would certainly tax the most imaginative 
and creative songwriter to spell out a “free ride.” 
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IV. DIRE ECONOMIC CONSEQUENCES OF H.R. 5921 


The record of the previous hearings before other committees of Congress 
amply demonstrate that legislation such as H.R. 5921 would be ruinous to the 
jukebox operators. 


(a) The economic disparity between operators and performing societies renders 
fair bargaining an impossibility 

ASCAP, the historical protagonist of legislation like H.R. 5921, has never, and 
indeed cannot, disprove the fact that operators are small businessmen with 
limited means. With such small resources fair and free bargaining with ASCAP 
or other performing rights societies is an economic as well as practical impossi- 
bility. The spectacle of small businessmen with an average income of approxi- 
mately $4,000 attempting to bargain fairly with a monopolistic giant with an 
income exceeding $28 million per year would be ludicrous, were it not so tragic. 
ASCAP would dictate what the operator would pay from its position of strength, 
and indeed in a moment of candor stated some years ago in a letter to A. N., 
Schmalz, Route 1, Menasha, Wis.: “You fill out the application and send it to us 
and we will tell you how much you should pay” (hearings on Revision of 
Copyright Laws (1936) (p. 232). 

ASCAP’s protestations that it would be reasonable are disproved by the records 
of previous hearings. 

ASCAP’s unreasonableness forced the radio industry to establish BMI. 
ASCAP’s treatment of small taverns and hotels was the scandal of the thirties, 
resulting in State anti-ASCAP laws. ASCAP’s treatment of the small theater 
owners resulted in 1941 in a consent decree prohibiting ASCAP from licensing 
these small businesses. Had jukebox operators been subject to ASCAP licensing 
in 1941, it is more than probable ASCAP would have been barred from subse- 
quent bargaining with them. 

How reasonable ASCAP would be is also demonstrated by its sponsorship of 
H.R. 5473 in 1951 which would have required the average operator owning 50 
machines to pay ASCAP alone $1,560 per year. This “reasonable” yearly trib- 
ute amounted to 43 percent or almost one-half of the average operator's net 
income. 

In 1958 ASCAP qualifiedly endorsed an annual fee ranging from $15 to $25 
per machine. 

Assuming $25 per machine, the average operator would pay ASCAP as much 
as $1,250 each year. Also it is reasonable to assume that BMI, SESAC and 
the thousands of independent songwriters and publishers would make demands 
that would make the figure substantially higher. 


(b) The ASCAP consent decree is no protection for operators 

ASCAP has consistently pointed to the consent decree under which it operates 
as preventing it from charging unreasonable fees. 

The alleged protection is illusory for, as is evident from the hearing and 
report of Congressman Roosevelt’s investigation of ASCAP in 1958, the decree 
does not even protect ASCAP’s own members. Any operator dissatisfied with 
ASCAP demands would have recourse to the Federal district court in New 
York City. He would incur travel expenses, counsel fees, and all the legal 
frustrations that highly competent ASCAP counsel would interpose. In short, 
the decree is no protection for the small businessman. 

Even if the average operator should survive in his struggle with ASCAP, he 
would be forced to deal with BMI, SESAC and foreign rights societies. They 
are not in any way inhibited by a consent decree? They can charge what they 
will. Indeed, they can refuse to license some or all operators. In either event 
there is no recourse, and no opportunity for fair bargaining. Though relatively 
less powerful than ASCAP, their bargaining position would be as intolerable 
as ASCAP’s. 


(c) H.R. 5921 would impose an overwhelming administrative burden 


Operators cannot now with assurance ascertain who might own the performing 
right on any particular record, indeed on any particular side of a record. Even 
if comprehensive song lists were available, it would be an impossibile administra- 


2“The BMI consent decree does not require BMI to submit to rates determined by a court 
whenever a user feels dissatisfied with the rate quoted. Accordingly, if BMI and a user 
were to disagree on a rate to be charged, BMI could refuse that user the right to play 
BMlI-licensed music” (Report of House Antitrust Subcommittee on the Television Broad- 
casting Industry, pursuant to H. Res. 107, Mar. 13, 1957, pp. 133-134). 
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tive task for the operator to determine the performing rights owner of each song 
he wished to place in his phonograph. It would take hours to discover for each 
100- or 200-selection phonograph whether a particular song was from ASCAP, 
BMI, SESAC or an independent composer. A husband and wife or a one- or 
two-man operation cannot afford the time and effort demanded. Adding this 
cost to license fees produces a staggering burden. 


(d) H.R. 5921 would subject the operator to a multitude of actions for damages 


The enactment of H.R. 5921 would subject operators to severe penalties every 
time they placed a record in their machines without a license. The innocence 
of the mistake would be immaterial. If an operator distributes 5 unlicensed 
records among his 50 machines, and each song is played but once during an 
evening, the operator would be liable for 5 infringement suits in which the statu- 
tory minimum is $250 each. Thus, for that one evening, he might be required 
to pay at least $1,250 plus reasonable attorney’s fees. The maximum penalty 
would be $25,000. It is hardly necessary to state that even the former event 
would quickly drive the operator into bankruptcy. 


V. H.R. 5921 WILL INJURE THE SONGWRITERS AND PUBLISHERS 


Any legislation affecting the jukebox industry adversely will have an equally 
adverse effect upon the songwriters and publishers. Any further retrenchment 
by the operators, the inevitable result if the bill becomes law, will substantially 
decrease the number of records purchased, resulting in the immediate reduction 
of the statutory mechanical royalties paid to the copyright owners. 

Under the “reasonable” suggestions of ASCAP, the annual performing royalty 
“take” by ASCAP alone from the jukebox operators would range as high as 
$12.5 million if H.R. 5921 were enacted. Compare this figure with the $10 million 
which represented ASCAP’s total distribution to its songwriter members in 
1957. The operators patently cannot afford such staggering sums. 


(a) Increased performance royalty payments contemplated by H.R. 5921 will 
not benefit the songwriters of jukebox music 

Congress has no assurance that 90 percent of the revenue hoped to be taken 
from operators will ever be distributed to the songwriters whose songs were 
played in the jukeboxes. 

Under ASCAP’s distribution plan, 50 percent of the revenue, after deducting 18 
percent or over $5 million in 1957 for “expenses,” goes to the publishers. Of the 
remainder, only 20 percent would be distributed to publishers and songwriters on 
a basis having any relation to the number of plays a song might have in juke- 
boxes. The vast majority, 80 percent of the songwriters’ money, is distributed 
on the basis of factors other than current performance. Indeed, certain ASCAP 
songwriters could draw royalties for over 25 years, without their songs being 
played once on a jukebox. 

This is the “fair and equitable” distribution that ASCAP would offer the 
composers, after compromising their greatest single source of direct royalty 
payments. 

Those same songwriters, advanced as ostensible beneficiaries of this legislation, 
would be in fact among the most adversely affected. The nonexistent benefits 
of such writers, and the enormous benefits of ASCAP publishers and entrenched 
writers demonstrate the true beneficiaries of H.R. 5921. 


(b) H.R. 5921 would drive independent songicriters, publishers and record com- 
panies out of business 

Testimony reveals that approximately 10 percent of recorded songs are written 
by persons not members of a performing rights society. There are many inde- 
pendent publishers and small recording companies. These independents are few 
and weak compared to the tremendous publishing corporations. As independent 
publishers testified in earlier hearings, the jukebox is now practically the only 
outlet through which a new composer and a small publishing firm can present 
their works to the public. 

Were H.R. 5921 enacted, the operators remaining in business would limit their 
selections to the big performing rights societies to avoid infringement suits. 
The small publishers, the small record companies, and the independent com- 
posers would lose their jukebox sounding board, now their most effective avenue 
to the public. 

The operators have neither the time, money, nor the staff to contact inde 
pendents and negotiate a license to use their songs. Consequently, only songs 
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licensed by the large societies will be used. The independent, like the operator, 
is either forced to submit to a society or to go out of the music business. The 
effect of H.R. 5921 is thus to force independents into an already powerful 
monopoly operation. This can only disserve the public interest. 
(c) Summary 

The record shows that the only real beneficiaries of this legislation can be the 
larger performance rights societies, the largest and most powerful of which, 
ASCAP, is controlled by a few dominant publishers and wealthy songwriters 
and whose discriminatory internal distribution practices reward only the ele- 
ments that control it. These practices, confirmed by ASCAP testimony and 
exhibits before Subcommittee No. 5 of the House Small Business Committee in 
1958, resulted in the severe castigation of ASCAP by that subcommittee. 

Legislation to further the interests of these groups, at the expense of ASCAP 
songwriters, jukebox operators, small and independent record companies, pub- 
lishers, and songwriters, is not legislation with a worthy objective. 


VI. NO COMPROMISE SOLUTION WITH ASCAP FEASIBLE 


In the course of the 1958 hearings on S. 1870, a predecessor of H.R. 5921, its 
opponents were urged by the chairman of the Subcommittee on Patents, Trade 
marks, and Copyrights of the Senate Judiciary Committeee to negotiate with 
ASCAP for a reasonable performance fee. It was and is the position of the 
manufacturer that such negotiations would be meaningless. An extended con- 
ference on April 6, 1959, with representatives of ASCAP was fruitless and re- 
flected no interest on ASCAP’s part in either the welfare of the actual composer 
of jukebox songs or of the operator who depends on such songs for his livlihood, 
In point of fact ASCAP has less than 20 percent of the hit tunes played on 
jukeboxes. 

(a) No mazimum fee possible 

Any approach involving negotiating for a reasonable performance fee with 
ASCAP is predicated initially on an erroneous assumption. That is, that the 
jukebox operator would need to bargain principally with ASCAP, and secondarily 
only with BMI, and perhaps SESAC. Even under the present facts this can- 
not be the case, because such a procedure does not take into consideration the 
very real possibility of the creation of other performing rights societies. Neither 
does it provide for the thousands of songs, not licensed by any society, but by 
thousands of individual publishers and songwriters. Thus, even if ASCAP 
were to be reasonable in its own demands, which it has never demonstrated, 
there is no way that the committee could guarantee the reasonableness of the 
demands by other groups or by the independents. No one has yet suggested 
any particular way by which a ceiling could ever be set upon the amount the 
operators might be required to pay, if as permitted by H. R. 5921, all performing 
right societies and all songwriters and publishers could require a performing 
fee. 


(b) Other obstacles to compromise 

As explained in greater detail earlier in this memorandum, once the right to 
performance fees is given, the additional burden of administration, the risk of 
civil penalties, and the eventual foreclosure of the jukebox forum as the last 
market in the music industry free from control by the powerful performing rights 
societies, pose problems that no compromise with ASCAP could begin to solve, 
Since any one of these collateral problems could spell bankruptey for the small 
operator, the futility of compromising on amount is apparent. 


PROPONENTS OF THIS LEGISLATION HAVE NEVER MET THEIR EVIDENTIARY BURDEN 


What must never be forgotten in any consideration of this type of legislation, 
is the fact that it does not accomplish effective legal recognition of any natural 
or constitutional rights which songwriters have ever had in their compositions. 
Rather, they are requesting that Congress create and empower ASCAP to ad- 
minister these unique rights for the first time. As has been already demon- 
strated, the creation and administratoin of any such new rights must be primarily 
for the benefit of the public not primarily for the benefit of the author and most 
important not primarily for the benefit of a dominant performing rights society. 

The proponents of this type of legislation have never demonstrated how it can 
benefit the public. At most, the extensive records of 26 years of congressional 
consideration of similar measures conclusively demonstrate that the primary, 
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almost exclusive beneficiaries, would be a small closely knit group of wealthy 
songwriters and publishers which controls the largest and most powerful per- 
formance rights society. 

On the other hand, that same record has shown that this legislation is patently 
inimical to the public interest, by being promotive of monopoly power and strik- 
ing at the very core of a truly small business enterprise. 

The burden is on ASCAP as the proponent of the creation of these new rights 
to overcome the overwhelming evidence contained in this long record of legis- 
lative activity, a record which has invariably led Congress after Congress to regret 
the present proposals, 


CONCLUSION 


The record of numerous hearings clearly demonstrates that the songwriters 
and publishers are already adequately compensated by the jukebox operators. It 
further shows that any additional economic burdens on an already marginal in- 
dustry can spell only disaster, both to the operators who make up the industry, 
and to the thousands of songwriters and publishers who depend on its contribu- 
tion in the form of mechanical royalties. And this is true, whether the addi- 
tional burdens come in the form of ruinous royalties, administrative expenses, 
litigation, or any of the effects which would be certain to follow should H.R, 
5921 become law. 

Most significantly, the record is clear that if the songwriters and publishers 
whose songs are being used on jukeboxes are underpaid, the performance royalty 
provision of H.R. 5921 will not help them. 

Finally, H.R. 5921, in attempting to help the supposedly underpaid publisher 
and songwriter would, like the prohibition amendment, create scores of col- 
lateral problems, all inimical to the public interest. 

We submit that legislation which has been shown to be based on a fallacious 
premise, which cannot accomplish the purpose for which it was designed, and 
which produces results fundamentally inconsistent with the public interest, 
should be rejected by Congress. 


AMERICAN Socrery or Composers, AuTHORS, & PUBLISHERS, 
New York, N.Y., June 5, 1959. 
Hon. Epwin FE. W111 1s, 
House Office Building, 
Washington, D.C. 


Dear Mr. Wits: Counsel for the jukebox manufacturers—in advance of the 
hearings on H.R. 5921—have attempted to argue the merits of the proposed legis- 
lation in a communication sent to each member of your committee. 

We believe that the proper forum for discussion of H.R. 5921—to require juke- 
box operators to pay royalty fees for the use of the musical property of com- 
posers, authors and copyright owners—is the Subcommittee on Copyrights, which 
is holding hearings on June 10, 11,12, and 17,18. We intend, together with other 
supporters of the bill, to testify in its favor at the proper time and place. We 
are so strongly convinced of the equity of this legislation that we believe your 
committee will act favorably, just as the Senate Judiciary Committee did on 
similar legislation last session. 

Testimony in advance would seem to burden busy committee members, with- 
out serving any useful legislative purpose. However, since counsel for the juke- 
box manufacturers have intermingled their attack on H.R. 5921 with unfair 
and unfounded attacks on ASCAP, I believe the society’s membership would ex- 
pect and demand of me that these allegations be answered. This I have tried 
to do, in the briefest possible compass, in the attached memorandum, 

Partisan and unfounded charges such as those by the jukebox manufacturers 
do not, I feel sure, make any easier the work of your committee. We have no 
intention of replying in kind, other than to answer their allegations with facts. 
Since counsel for the jukebox manufacturers have sent their allegations to each 
member of the House Judiciary Committee, we have taken the liberty of sending 
a copy of the letter also to the full committee. 

Respectfully, 
STANLEY ADAMS, President. 
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ALLEGATIONS BY JUKEBOX MANUFACTURERS—THE Facts PRESENTED BY THE 
AMERICAN SoOcIETY OF COMPOSERS, AUTHORS AND PUBLISHERS (ASCAP) 


Allegation 1: “H.R. 5921 is similar in substance to legislation advocated with- 
out suecess by ASCAP in almost every Congress since 1926.” 

The facts: ASCAP is only one of many groups supporting such legislation. 
Others include the American Bar Association, American Patent Law Association, 
State and local bar associations, General Federation of Women’s Clubs, National 
Federation of Music Clubs, National Music Council, Music Publishers Association, 
Music Publishers Protective Association, American Guild of Composers and 
Authors, Authors League of America, American Book Publishers Council, Broad- 
cast Music, Inc., Register of Copyrights, Librarian of Congress, U.S. Department 
of State, and others. 

The support of the full Senate Judiciary Committee was added in the last 
session of Congress, when this committee recommended that S. 1870 be passed. 
Only the lateness of the session prevented this measure from being voted upon 
by the Senate. 

Allegation 2: “The bill enlarges the right of composers or performing right 
societies.” 

The facts: The bill restores a right taken away from copright owners by legis- 
lation passed in 1909, before the invention of the present-day jukebox, which is 
now the largest commercial user of music. 

Allegation 3: “The proposed legislation is at odds with the historical philosophy 
underlying the copyright law.” 

The facts: The U.S. Constitution reserves to “authors and inventors” exclusive 
right to their creations for a term of years. Neither in the Constitution nor in 
early copyright laws was there any exemption for any class or group. The 
specific exemption for coin-operated music machines in the law of 1909 was not 
intended by Congress to apply to modern jukeboxes, and is an anomaly, at odds 
with the historical philosophy of copyright. 

Allegation 4: “Of the additional revenues which would be paid to ASCAP, only 
10 percent, under ASCAP’s own rules, would be distributed on a basis directly 
related to their song’s performance on jukeboxes.” 

The facts: ASCAP’s distribution system is closely related to performances, 
while providing a measure of stability to writers engaged in a highly hazardous 
profession. At the same time, the ASCAP distribution system is expressly 
designed to give greater consideration to the writers who have not yet reached 
the peak of their profession than to those whose works have had enough success 
to assume them a measure of economic security. In other words, the more suc- 
cessful writers forego part of their income to encourage those who are on their 
way and need incentives to go on creating. 

ASCAP members receive all performance royalties collected on their behalf 
by their self-owned, self-operated society, after deducting operating costs, cur- 
rently running between 18 and 20 percent-—a very low operating cost for a per- 
forming rights organization. 

Jukebox manufacturers, by criticizing ASCAP’s distribution system, hope to 
divert attention from the fact that jukeboxes are using other peoples’ property 
without paying for it. With equal justice, composers might criticize manu- 
facturers and distributors of jukeboxes for the high prices and high rates of 
interest they charge operators for their machines. 

Allegation 5: “The bill would reduce the amount of direct payment coming to 
writers in the form of mechanical royalties.” 

The facts: Arthur Fisher, Register of Copyrights, has testified that reasonable 
royalty fees such as have been suggested would impose no economic burden on 
manufacturers or operators. In its favorable report on S. 1870, the Senate 
Judiciary Committee answered “No” to its own question: “Would the repeal of 
this exemption be seriously injurious to manufacturers and operators of juke- 
boxes?” If the legislation would not be a burden and would not be seriously 
injurious to the jukebox industry—obviously operators would continue to pur. 
chase records in the same volume as in the past. 

In any event, the creators and owners of musical works are entitled to market 
them and to be paid in proportion to their value to the particular user. 

Allegation 6: “The bill would strike at the heart of small business, not only 
the operators, but small record companies and independent songwriters and pub 
lishers, by denying to them their last unrestricted access to the public. It would 
also be patently promotive of monopoly, forcing thousands of operators to choose 
between economic ruination and exclusive dealing with the big performance 
rights societies.” 
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The facts: For “unrestricted access to the public” read “performance by juke- 
boxes without payment to the owners of the music.” That is what the jukebox 
representatives are really talking about. 

For “economic ruination” read “not seriously injurious” (the considered 
judgment of the Senate Judiciary Committee). 

For “exclusive dealing with the big performance rights societies” read “privi- 
lege of securing a blanket license for all music used at a reasonable fee.” This 
is what would happen. Of course, operators could deal with individuals if 
they chose, but in practice the performing rights societies offer a more con- 
yenient and inexpensive method of licensing, and thus perform a useful service 
to users as well as protection for their members. 

Allegation 7: “Congress is asked by H.R. 5921 to give more money to senior 
ASCAP composers for songs written years ago as well as songs to be written.” 

The facts: Specifically, such senior members of ASCAP, as Irving Berlin, 
Cole Porter, Oscar Hammerstein II, Richard Rodgers, Ira Gershwin, and others, 
receive less per performance than do the so-called junior members. 

Allegation 8: “Are not operators of coin-operated phonographs already paying 
their fair share?” 

The facts: The Senate Judiciary Committee has said, “No, they are not.” 
The committee stated: “The committee is of the opinion in regard to the overall 
situation that jukebox operators should pay their fair share to the composers 
and authors of copyrighted music, as do other users of the same music.” 
Further, the committee answered “No” to the question: ‘Should the payment 
of the manufacturing royalty which is passed on to the operator exempt the 
jukebox operator from a separate royalty for public performance for profit?” 

Allegation 9: “The operator is instrumental in popularizing songs. Certain 
songs were not selling until the coin phonographs made them hits.” 

The facts: A survey of operators made by the Billboard reveals that only 
10.3 percent of all operators choose their records by actual machine count—i.e., 
the device which registers actual number of plays in a jukebox. The greatest 
percentage of operators use trade paper charts that inform operators which 
eurrent recordings have become popular by means of radio, television, over- 
the-counter sales, and other nonjukebox media. 

Allegation 10: “Other segments of the entertainment industry pay less than 
the operators.” 

The facts: All other segments of the entertainment industry pay more since 
operators pay nothing in performance fees. (See also allegation 8). 

Allegation 11: “The record of the previous hearings before other committees 
of Congress amply demonstrates that legislation such as H.R. 6921 would be 
ruinous to the jukebox operators.” 

The facts: On the contrary, after careful consideration of all the facts brought 
out in hearings, the Senate Judiciary Committee stated flatly that such legisla- 
tion would not be “seriously injurious” to the industry. (See also allegation 8 
above. ) 

Allegation 12: “Operators are small businessmen with limited means. With 
such small resources fair and free bargaining with ASCAP or other performing 
rights societies is an economic as well as practical impossibility.” 

The facts: The largest performing rights group, consisting of more than 6,000 
writer and publisher members, takes in less than $30 million a year. The 
jukebox industry, consisting of 5 manufacturers and 10,000 operators, takes in 
anywhere from half a billion to a billion dollars a year. Obviously, the balance 
of power lies with the jukebox industry in any negotiations. 

True, many operators are small businessmen. Most writers and publishers 
of music are small businessmen, too, with equally small or smaller resources. 

Allegation 13: “The typical jukebox operator earns less than $4,000 annually 
and operates between 50 and 60 machines.” 

The facts: An operator with 50 to 60 machines costing $1,300 or more each 
when new, and $800 or more secondhand, will have an investment of between 
$50,000 and $60,000 in machines alone. He will have a like amount invested 
in trucks, equipment, records, etc., thus having a total investment of $100,000 
or more. From such an investment a good businessman, however small, will 
earn much more than $4,000 a year. 

On the basis of a survey made by the Billboard in April 1959, and from testi- 
mony before committees of Congress, the average operator would appear to 
earn at least $700 per year per box, or in the case of the “typical” operator 
cited, at least $35,000 a year—disregarding his income from cigarette and other 
vending machines, games and amusements machines, and other coin-operated 
devices which the vast majority of jukebox operators also own and operate. 
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Allegation 14: “The average operator would pay ASCAP as much as $1,250 
each year. Also it is reasonable to assume that BMI, SESAC, and the thou- 
sands of independent songwriters and publishers would make demands that 
would make the figure substantially higher.” 

The facts: Actually, according to the Senate Judiciary Committee, “The 
highest royalty payment would be 6.8 cents per day on jukeboxes carrying as 
many as 200 selections. This would mean that in any given 24-hour period, 
1 play on a dime machine would slightly more than pay the royalty. The 
same would be true of a nickel played in a jukebox carrying not more than 
50 selections.” The Senate Judiciary Committee also made it clear in its report 
that such royalty fee would cover all the music used by the box, regardless 
of its source. (Senate Judiciary Committee Report No. 2414, 85th Cong., 2d 
sess., pp. 12-13.) 

Allegation 15: “The ASCAP consent decree is no protection for an operator, 
He would incur travel expenses, counsel fees, and all the legal frustrations 
that highly competent ASCAP counsel would interpose.” 

The facts: At the moment, several groups of small music users are applying 
to the Southern District Court of New York for a determination of reasonable 
fees for the use of ASCAP music. None of these groups is so well organized 
as the jukebox industry, but they have no difficulty in effecting common 
representation. 

Interestingly enough, the Seeburg Corp.—the largest manufacturer of juke- 
boxes—which seems to be the source of this allegation, is a party to the pro- 
ceeding and has had no difficulty in negotiating an agreement with ASCAP 
concerning performance royalties for music used in their noncoin background 
music machines. 

Allegation 16: “Even if the average operator should survive in his struggle 
with ASCAP, he would be forced to deal with BMI, SESAC, and foreign rights 
societies.” 

The facts: Other small businessmen have dealt successfully with the various 
performing rights societies—whose interest it is to make their licensing systems 
as fair and simple as possible, in order to win and keep customers. Foreign 
rights are included, by arrangement between the domestic and foreign perform- 
ing rights societies, in domestically issued licenses. Thus the operator's license 
fee would include the right to perform works by foreign composers as well, 
without having to deal directly with foreign performing rights societies. 

Allegation 17: “The enactment of H.R. 5921 would subject operators to severe 
penalties every time they placed a record in their machines without a license.” 

The facts: By taking out a license, the operator would free himself from 
liability for the music which he would be licensed to perform. In the rare 
and unlikely case that a jukebox operator might place an unlicensed record in 
his machine, he could free himself from possible liability by requiring a waiver 
from the owner of the copyright. Such waivers are used by radio stations 
when playing “demonstration” and other records not covered by licenses. 

Allegation 18: “The annual performing royalty ‘take’ by ASCAP alone from 
the jukebox operators would range as high as $12.5 million if H.R. 5921 were 
enacted.” 

The facts: The total receipts by owners of copyrighted music for all music 
used in jukeboxes would be an average of about 6.8 cents per box per day, 
at the highest possible range of fees ever suggested to Congress. As the Senate 
report stated, this would amount to about one dime in larger 200-selection 
machines or one nickel in smaller 50-selection machines over each 24 hours of 
play. Obviously, as the Senate report suggested, marginal operators of boxes 
in poor locations would pay even less. Thus a figure of $12.5 million gross 
in fees is fantastically high, whether for ASCAP music or for all the music 
used in jukeboxes from whatever source. 

Allegation 19: “Congress has no assurance that 90 percent of the revenue 
hoped to be taken from operators will ever be distributed to the songwriters 
whose songs were played in the jukeboxes. Certain ASCAP songwriters could 
draw royalties for over 25 years, without their songs being played once in a 
jukebox. ASCAP is controlled by a few dominant publishers and wealthy 
songwriters whose discriminatory internal distribution practices reward only 
the elements that control it.” 

The facts: The frantic spokesmen of the jukebox industry, aware of the fact 
that Congress will ultimately place jukeboxes on the same paying basis as other 
commercial users of musical property, hurl irresponsible charges in every direc- 
tion, hoping that some of the mud they fling will stick to H.R. 5921. 
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Publishers who join ASCAP must agree that their writers shall receive at 
least 50 percent of all performance royalties. No other licensing organization, 
whether of patents or copyrights, provides this safeguard for the men and 
women whose creative genius is the cornerstone of large commercial ventures, 

It has already been shown that “senior” writers defer to those whose works 
have had less commercial success. (See allegation 7.) 

Allegation 20: “Only songs licensed by the large societies will be used. The 
effect of H.R. 5921 is thus to force independents into an already powerful 
monopoly operation.” 

The facts: Writers and publishers must of necessity band together in order to 
make their works marketable for use in mass media. They should not be vilified 
or penalized for this necessary act of organization. In practical fact, the exist- 
ence of the performing rights groups provides a useful mechanism both for users 
and creators of music. Few “independent” composers and publishers would be 
strong enough to negotiate the use of their works individually with powerful 
broadcasters and other commercial users, and few users are in any position to 
negotiate separately with each of the thousands of writers and publishers whose 
works they perform publicly for profit. 

Allegation 21: “An extended conference on April 6, 1959, with representatives 
of ASCAP was fruitless and reflected no interest on ASCAP’s part in either the 
welfare of the actual composers of jukebox songs or the operator who depends 
on such songs for his livelihood.” 

The facts: The Senate Judiciary Committee has repeatedly urged that repre- 
sentatives of the copyright owners and of the jukebox industry get together and 
negotiate a solution to the problem. This spring, after ASCAP had urged such 
a meeting in repeated communications over a 7-year period, the jukebox industry 
finally agreed to meet. ASCAP representatives met in good faith, and prelim- 
inary discussions—which themselves led to no solution, but which at least 
pointed to the value of further talks—were held on April 6, 1959, in Chicago. 
When the meeting adjourned, the jukebox representatives stated that they felt 
progress had been made, and that they would communicate with ASCAP as to 
a time and place for the next meeting as soon as they had reported to their group. 
No such communication has been received. 

ASCAP agrees wholeheartedly with the Senate Judiciary Committee that “the 
American way of doing business is through the bargaining of the parties interested 
in the product to be sold or the product to be used, and that negotiation should 
be the solution to the problem dealt with in this legislation.” ASCAP is willing 
to have the negotiating forum chosen by the House Judiciary Committee or the 
Senate Judiciary Committee or by both acting together, or by the Attorney 
General of the United States or the Register of Copyrights, or any other govern- 
mental body—or by the jukebox operators themselves. It is urged that the time 
to do it is now, and the place could appropriately be the Nation’s Capital. 


Law OFFICES OF ARMOUR, HERRICK, KNETPPLE & ALLEN, 
Washington, D.C., August 13, 1959. 
Hon. EMANUEL EF. CELLER, 
Chairman, Committee on the Judiciary, 
U.S. House of Representatives, Washington, D.C. 


Dear Sir: As requested by your letter of August 5 we have checked and 
corrected those parts of the galley proof of the recent hearings on H.R. 5921 
supplied by witnesses for Music Operators of America, Inc., and return the same 
herewith. We also enclose financial statement, as requested, for inclusion at 
page 165. 

On reading the galley proof we saw for the first time the letter of June 5 
and enclosed memorandum from Mr. Stanley Adams, president of ASCAP. 
That communication contains statements which our witnesses would have 
answered directly had they known of it, in particular the assertion (item 21) 
that our representatives refused to continue communications with ASCAP’s 
representatives after the meeting with them on April 6, 1959. That statement is 
incorrect and we respectfully request that our denial be included in the record 
immediately following the ASCAP statement as follows: 

“Existence of the foregoing letter and memorandum dated June 5, 1959, from 
Stanley Adams, president of ASCAP, was not known to representatives of Music 
Operators of America, Inc., when they appeared before the committee on June 
17 and 18, 1959, and they were not informed of it until August 7, 1959, when 


they received galley proof of the committee’s hearings for examination and 
correction. 
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“Had our witnesses known of Mr. Adams’ communication they would have 
answered it directly at the hearings. In particular, they would have denied 
ASCAP’s insinuation that representatives of the music operators refused to com- 
municate with ASCAP after the joint meeting on April 6, 1959. The facts are 
that the meeting ended on the understanding that either party, ASCAP or MOA, 
could call upon the other for a further meeting. Not only did ASCAP not call 
for another meeting, but its former president, Paul Cunningham, told MOA 
president, George A. Miller, after the meeting on April 6, that further meetings 
would be useless. Thus, ASCAP itself cut off further negotiations. 

“The other allegations by Mr. Adams in his communication of June 5 are 
answered fully elsewhere in the statements of our witnesses and, therefore, we 
will not undertake to answer them at this time and at this point in the record. 

“AuausT 13, 1959. 

“NICHOLAS E. ALLEN, 
“Counsel, Music Operators of America, Inc.” 

Respectfully submitted. 

NICHOLAS E. ALLEN, 
Counsel, Music Operators of America, Inc. 


Avaust 17, 1959. 
Hon. EMANUEL E. CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D.C. 

Dear Mr. CeELver: A letter to you from Nicholas E. Allen, counsel for Musie 
Operators of America, Inc., dated August 13, 1959, has just been read to me on 
the telephone. In his letter, Mr. Allen states: 

“The facts are that the meeting [between ASCAP and MOA representatives in 
Chicago] ended on the understanding that either party, ASCAP or MOA, could 
call upon the other for a further meeting. Not only did ASCAP not call for 
another meeting, but its former president, Paul Cunningham, told MOA presi- 
dent, George A Miler, after the meeting on April 6 [1959] that further meet- 
ings would be useless.” 

Mr. Allen’s statement on behalf of Mr. Miller is contrary to the facts. 

On behalf of MOA, Mr. Miller told ASCAP representatives that before agree- 
ing upon another meeting between us, he would have to consult with his board. 

It was our definite understanding that the jukebox representatives would 
communicate with us in the event that they agreed to a further meeting, which 
we made clear we heartily favored. At no time did I nor any other ASCAP 
representative tell Mr. Miller or anyone else that further meetings would be 
useless. The best evidence of Mr. Miller’s reluctance to meet with representa- 
tives of performing right organizations is contained in the text of the present 
hearings (pp. 21-22, KKE) on June 18. 

The record over the years shows that we have always been and are now 
ready to meet with operators’ representatives. We favor such meetings be 
cause we believe that they may lead to a possible solution, and must lead to 
better understanding on both sides. 

I respectfully submit that contrary to Mr. Allen’s statement, the facts are 
as set forth in the memorandum forwarded with Mr. Adams’ letter of June 5, 
1959. 

Sincerely, 
PAUL CUNNINGHAM. 


FrepERAL BAR ASSOCIATION OF NEW YORK, NEW JERSEY, AND 
CONNECTICUT COPYRIGHT COM MITTER, 
June 10, 1959. 
Re Statement of the Copyright Committee of the Federal Bar Association of 
New York, New Jersey, and Connecticut on H.R. 5921. 

Hon. EMANUEL CELLER, 

Chairman, Committee on the Judiciary, 

House Office Building, Washington, D.C. 

DEAR CONGRESSMAN CELLER: Thank you for providing this opportunity to pre 
sent the views of the Copyright Committee of the Federal Bar Association of 
New York, New Jersey, and Connecticut with respect to H.R. 5921 which would 
require jukebox operators to pay royalty fees for copyrighted music. 
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Our copyright committee has, through the years, followed with intense interest 
the efforts of Congress to remedy an anachronism in the copyright law relating 
to performances by means of coin-operated machines. Although one would be 
hard put to find a performance of music which is more public or where the profit 
factor is more basic than that which emanates from jukeboxes, the present-day 
law artificially assigns to such coin-machine performances special immunity of 
not being a “public performance for profit” unless an admission fee is charged. 
As a result of this preferential treatment accorded coin-operated machines, 
composers and authors of musical compositions have been prevented from seek- 
ing remuneration from a large-scale user of music in a field which has grown to 
a position which both from a standpoint of profits and widespread audience has 
become comparable to our other media of entertainment. 

Since 1909 the coin-operated machine exemption has remained firmly en- 
trenched in our law, challenging logic of practicing lawyers in the copyright 
field as well as the changeover from the old nickelodeon and piano roll days to 
the modern era of mechanical reproduction. 

Now that the copyright statutes are being studied to determine the changes 
needed to bring our law into line with modern developments in the entertainment 
fields, it seems appropriate that your committee should lead the way with the 
proposed legislation to remedy a legally and factually unsound provision in sec- 
tion 1(e) of the law. 

Accordingly, the copyright committee has adopted the following resolution in 
regard to H.R. 5921: 

“Resolved, That the Copyright Committee of the Federa] Bar Association of 
New York, New Jersey, and Connecticut approves of H.R. 5921 which amends 
section 1(e) of title 17, U.S. Code by declaring the reproduction or rendition of 
a copyrighted musical composition on a coin-operated machine in public to be a 
public performance for profit and imparting to the operator of such machine 
liability for infringements occurring through the use of such machine.” 

Respectfully submitted. 

PAUL J. SHERMAN, 
Chairman, Copyright Committee of the Federal Bar Association of New 
York, New Jersey, and Connecticut. 





NATIONAL FEDERATION OF Music CLUBS, 


Canton, Pa., June 26, 1959. 
Hon. EpwIn E. WILLIS, 


Chairman, Subcommittee on Patents, Copyrights, and Trademarks, 
House Committee on the Judiciary, 
House Office Building, Washington, D.C. 


Dear Mr. WILuIs: It has come to my attention that in testifying on June 17 
before your subcommittee, Mr. Hammond E. Chaffetz, representing certain 
jukebox manufacturers, made the following statement: “And as appears in 
the record of an earlier hearing, ASCAP wrote to the National Federation of 
Music Clubs that it would have more funds to donate to that club if this 
legislation became law. However, it was able under the existing circumstances 
to send its check for $10,000. There may have been other such checks that 
haven’t come to our attention. The National Federation of Music Clubs, you 
will recall, is one of the organizations that Chairman Celler suggested might 
be regarded as a sponsor of the present bill.” 

Mr. Chaffetz appears to be under a serious misapprehension concerning the 
manner in which our organization functions, and apparently labors under the 
belief that the legislative position taken by our board of directors may somehow 
be influenced by donations made to us by organizations or individuals sym- 
pathetic to our aims, which, as Miss Marie Hurley stated to your committee, are 
“to raise the musical standards of our Nation, to aid and encourage musical 
education, and to promote the composer, the young artist, and the musical youth 
of America.”’ 

I do not believe that the apparent misapprehension of Mr. Chaffetz is shared 
by the members of your committee, but in order to avoid any possible mis- 
understanding, [ am submitting to you this brief statement concerning the 
National Federaation of Music Clubs, which is not only the world’s largest 
musical organization, but is a member of the National Music Council, chartered 
by the U.S. Congress. 

Among the donors to our organization are Mu Phi Epsilon, the American 
Guild of Musical Artists, the American Society of Composers, Authors and 
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Publishers (ASCAP), Delta Omicron, the Hymn Society of America, the Musie 
Publishers’ Protective Association, the National Association of American Com- 
posers and Conductors, the National Association of Music Therapy, the National 
Association of Schools of Music, the National Piano Teachers Guild, and others 
who join with us in sponsoring National Music Week. Other donors include 
the Brewster Allison Foundation, the Aber Unger Foundation, the Uihlein 
Foundation, the Corbett Foundation, and numerous individual donors. 

The donation made to us by ASCAP this year was expended for the following 
purposes: Commissioning American musical works, financing our Young Com- 
posers Contest, aiding the American Music Center, helping finance National 
Music Week, organizing the Annual Parade of American Music, and assisting 
promising young composers with scholarships. By contributing to our work, 
which ASCAP has done since 1951, that society is able to foster the performance 
of American music by a nationally recognized organization, with the assurance 
that the whole of its donation will be expended directly for encouraging the 
writing and performance of worthy musical works by American composers, 
since the federation raises its own funds for administrative expenses and 
executive salaries. 

From time to time the federation takes a position on pending legislation in 
the Congress that corresponds with our general purpose of encouraging 
American composers and aiding musical education. Currently, our board has 
taken a position on 16 bills that have been introduced in the 86th Congress, 
These include the music postage bill, the free versus pay television bill, the 
international cultural exchange and trade fair bill, the bill to create an assistant 
secretary of state for cultural affairs, the fine arts commission bill, and the 
jukebox bill. It is hardly necessary to state that the position of our board on 
any legislation is taken after due deliberation, and of course without regard to 
contributions or the lack of them from organizations or individuals, As a 
matter of practical fact, board members are for the most part unaware of the 
identity of donor organizations. 

We are most grateful to ASCAP, as we are to the other public-spirited organ- 
izations and individuals who enable us to carry on our work, which has the un- 
qualified endorsement of the approximate 5,500 music clubs in the 50 States and 
the enthus astic support of our more than 600,000 members. Our officers, none 
of whom receives remuneration for services rendered, would be pained to think 
that any members of your committee might be influenced by the ill-considered 
implications made concerning our organization by Mr. Chaffetz. 

I should appreciate your inserting this communication in the record of the 
hearings, at a point immediately following the transcript of Mr. Chaffetz’ 
testimony. 

With kind regards, 


Cordially yours, 
Mrs. C. ArtuuR BuLLock, President. 


NATIONAL Music CoUNCIL, 
New York, N.Y. 
To the SuscoMMITTEE No. 3 OF THE HOUSE OF REPRESENTATIVES, COMMITTEE ON 
THE JUDICIARY: 

As the chairman is no doubt aware, the National Music Council was chartered 
by the Congress of the United States in 1957. It is the only active musical organi- 
zation now holding a congressional charter. It is a nonprofit, membership corpo- 
ration, founded in 1940, composed of representatives of all the most important 
musical associations of national scope and activity throughout the United States. 
Its serves its members as a forum of expression of opinion, for the interchange 
of information, for the coordination of their public service efforts, and for the 
development and appreciation of the art of music and the fostering of ethical 
standards in the musical professions and industries. Its 49 member organiza- 
tions have a total individual membership of over 1,228,000. 

The member organizations of the National Musie Council have, at the general 
meetings of the council, expressed their approval of the enactment of legislation 
which would place coin-operated phonographs on the same basis as other fields 
of the entertainment industry. The general feeling of the council members is 
that the antiquated Copyright Act of 1909 should be revised to remove this long- 
standing inequity, which exempts a healthy industry from royalty payments to 
the creators of the musical works from which it derives its profit. 
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There are today no legal justifications for an exemption which places jukebox 
operators in the same category as philanthropic institutions, churches, and 
schools. There is certainly no economic justification for this exemption. Fur- 
thermore, this exemption is unfair to all other commercial users of music who pay 
for the use of musical compositions. 

I am glad to note that H.R. 5921 would exempt location owners, such as tavern 
proprietors, drugstore owners, and others, from liability for infringement unless 
the location owner owns and operates the jukebox. 


Epwin HucGues, Ezrecutive Secretary. 


ROSEN MAN, GOLDMARK, CoLiIn, & KAYE, 
New York, N.Y., June 25, 1959. 
Cyrit F. BricKFrie.p, Esq., 
Judiciary Committee, House of Representatives, Old House Office Building, 
Washington, D.C. 


Dear Mr. BrickKFieLp: I understood Congressman Brooks to have requested 
that the performing rights licensing organizations communicate to you the aver- 
age income from performing rights of the authors and composers whose works 
they license. 

It is necessary for me first to point out to you that I think any such figure will 
lack valid significance. BMI maintains an open-door policy. This means that 
persons may register their works with BMI and that BMI will compute their 
performances. BMI makes its distributions on the basis of current performances. 
This means that some persons who thus register their works may receive no 
payment at all because their works will not be performed. Other successful 
writers will, of course, receive tens of thousands of dollars a year. I am in- 
formed that this range both average and median figures lack significance. 

Moreover, in some cases, payment for performing rights is made by publishers 
to writers rather than directly to the writers by BMI. We have no means of 
accurately estimating the amount of payments so made by publishers. 

Furthermore, we cannot take into account here which of the writers are per- 
sons utilizing their full time in an endeavor to earn their living from their pens 
and which of the writers are persons who gain the bulk of their income from other 
sources and only occasionally attempt to write a song. 

With no representation therefore that the figure is meaningful, I state to you 
that the result obtained by dividing the number of dollars directly paid by BMI 
to writers by the number of writers who have signed affiliation contracts with 
BML is slightly under $500 per annum per writer. 

Very truly yours, 
Sypney M. Kaye. 


_ (Whereupon, at 3:00 o’clock p.m., Thursday, June 18, 1959, the hear- 
ing was concluded. ) 
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